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New Solicitors’ Accounts Rules 


THE Solicitors’ Accounts (Amendment) Rules, 1959, 
dated 20th February, 1959, which are reproduced in full at 
p. 302, post, have been duly made by the Council of The Law 
Society and approved by the MASTER OF THE ROLLS under 
ss. 28 and 29 of the Solicitors Act, 1957. The new rules, 
which will come into operation on Ist July next, in effect 
replace the present r. 10 which was itself a substitute (effected 
by the Solicitors’ Accounts (Amendment) Rules, 1956) 
for the original r. 10 of the Solicitors’ Accounts Rules, 1945. 
Alterations are made in the requirements governing the 
keeping of properly written up books and accounts. It 
would appear that the object of the new r. 10 is to clarify 
the position as to what books must be kept. The former 
wording gave rise to such queries as whether two or three 
cash books had to be kept and what was the position of a 
solicitor-trustee in this context. The new rule is intended to 
make it clear that no more than two cash books are normally 
required and to exclude trustee transactions. Paragraph (3) 
of the new r. iu, inter alia, requires every solicitor to keep a 
record of all bills of costs and of all written intimations 
delivered by the solicitor to his client. The requirement that 
every solicitor must preserve for at least six years from the 
date of the last entry therein all books and accounts kept by 
him under r. 10 is extended to cover records by the new 
para. (5) thereof. We understand that an official explanatory 
statement from The Law Society will accompany the publica- 
tion of the new rules in next month’s issue of the Law 
Society’s Gazette. 


Central Land Board 


Tue Central Land Board (Dissolution and Transfer of 
Functions) Order, 1959 (S.I. 1959 No. 530), made effective 
on Ist April last the dissolution of the Central Land Board. 
The functions of the Board in England and Wales under the 
Town and Country Planning Acts, 1947 to 1954, and in 
Scotland under the Town and Country Planning (Scotland) 
Acts, 1947 to 1954, in so far as such functions had not been 
fully performed on Ist April, have been transferred respectively 
to the Minister of Housing and Local Government and the 
Secretary of State for Scotland. These functions relate 
principally to payments in respect of development value 
under Pt. I of the Town and Country Planning Act, 1954, and 
Pt. I of the Town and Country Planning (Scotland) Act, 1954 ; 
recovery of such payments in certain cases from acquiring 
authorities ; issue of certificates of unexpended balances of 
established development value ; assessment and collection 
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of outstanding development charges and assessments of 
outstanding claims for loss of development value. Any 
correspondence for the Board should now be addressed to the 
Secretary, Ministry of Housing and Local Government, 
6 Carlton House Terrace, S.W.1, or the Secretary, Department 
of Health for Scotland, York Buildings, Queen Street, 
Edinburgh, 2, as appropriate. The Board was established 
in 1948 to deal initially with the assessment of claims for loss 
of development value made on the sum of £300m. set aside 
for that purpose under the Town and Country Planning Act, 
1947. It was also responsible for collecting development 
charges. Some 950,000 claims were received and of these 
all but eleven have been assessed whilst development charges 
amounting to £264m. have been collected. In 1955, the 
Board began to make payments from established claims for 
loss of development value under the provisions of the Town 
and Country Planning Act, 1954. <A total of 84,658 payments 
have been made involving an amount of over £64m. of which 
£12}m. represents interest. The Board has also collected 
from local authorities a sum of £16}m. due in respect of amounts 
paid out by the Exchequer which became recoverable when 
the land to which the payments related was purchased by 
local authorities. 


A Vexatious Litigant 


SECTION 51 of the Supreme Court of Judicature 
(Consolidation) Act, 1925, preserves the very desirable 
extension of the inherent jurisdiction of the court to stay 
a frivolous and vexatious action. Not only may a current 
action be stayed but if, on an application made by the 
Attorney-General, the High Court is satisfied that any person 
has habitually and persistently and without any reasonable 
ground instituted vexatious legal proceedings the court 
may, after hearing that person or giving him an opportunity 
of being heard, order that no legal proceedings shall without 
the leave of the High Court, or a judge thereof, be instituted 
by him in any court. Such an order was made in Re Vernazza 
(1959), The Times, 10th April. It appears that Mr. VERNAZZA 
was obsessed by the idea that he was owed a considerable 
sum of money in respect of his services by a company for 
which he once worked and that numerous actions had been 
brought in respect of the alleged debt. Counsel for 
Mr. Vernazza submitted that no proceedings could be said 
to be vexatious if the statement of claim showed a cause of 
action. The court rejected this contention and LorD PARKER, 
C.J., said that one had to look at the whole history of the 
matter to decide if litigation was vexatious. In his lordship’s 
view, all the facts could be considered to determine whether 
the processes of the court were being abused. The matter 
was not determined by the pleadings. 


Larceny: Thing of “ Value” 


A VERY interesting point on the law of larceny arose in a 
recent case at the London Sessions. As is well known, ‘a 
person steals who, without the consent of the owner, 
fraudulently and without a claim of right made in good 
faith, takes and carries away anything capable of being 
stolen with intent, at the time of such taking, permanently 
to deprive the owner thereof” (s. 1 (1) of the Larceny Act, 
1916). A thing “ capable of being stolen ’’ must be, inter alia, 
a thing “ which has value ”’ (s. 1 (3)). It appears that a market 


* The Solicitors’ Journal 
Friday, April 17, 1959 


porter had been charged with stealing some carrots from his 
employers but a witness for the prosecution said that the 
carrots were valueless. In view of this statement counsel for 
the defence successfully submitted that the prisoner should be 
discharged as he was not alleged to have taken something 
‘which has value.”” Strange to say, there seems to be little 
recent authority as to what “ has value” for the purposes of 
s. 1 of the 1916 Act. However, in R. v. Morris (1840), 
9C. & P. 349, Parke, B., said that there is no doubt that the 
article alleged to have been stolen must be of some value 
“but it is quite new to me, that it must be of the value of 
some coined money.” He thought that a value of ‘a 
hundredth part of a farthing” was sufficient. The court 
took a similar view in R. v. Perry (1845), 1 C. & K. 725. A 
person was indicted for stealing a void and worthless cheque 
and it was found “at all events, there was a stealing of a 
piece of paper, which was sufficient to sustain a count for 
larceny.”’ Ina later case, it was shown that three pigs which 
had been bitten by a mad dog were shot and buried on the 
owner’s land three feet below the surface of the soil. There 
was no intention of digging them up again or of making use 
of them in any way. The prisoners were convicted of larceny 
of the pigs and the Court of Criminal Appeal agreed that there 
was “ nothing in”’ their objection that the buried pigs were 
of no value to the prosecutor (R. v. Edwards (1877), 13 Cox 
384). 


Common of Estovers 


BLACKSTONE said that the common of estovers was “a 
liberty of taking necessary wood, for the use or furniture of 
a house or farm, from off another’s estate.’”’ He explained 
that the Saxon word bote is used by us as synonymous to 
the French estovers, or estouviers, and that ‘ house-bote is 
a sufficient allowance of wood to repair or to burn in the 
house ...; plough-bote and cart-bote are wood to be 
employed in making and repairing instruments of husbandry ; 
and hay-bote or hedge-bote is wood for repairing hays, 
hedges or fences.” These rights of common have retained 
their importance to this day. In a recent case at Williton, 
Somerset, a report of which appeared in the Daily Telegraph 
on 3rd April, two brothers were charged with cutting down 
and stealing thirty-four young oak trees which were growing 
on common land,on the Quantock Hills. They succeeded 
in showing that there was a common of estovers in favour 
of the occupiers of land adjoining the Quantock Hills and, in 
view of this, the summonses were dismissed. As the common 
of estovers is generally, but not necessarily, appurtenant to 
a house, the courts have on occasion been asked to decide 
whether the right continues to exist after alterations have 
been carried out on the premises or even where the building 
has been demolished and replaced by a new one. The first 
point arose in Luttrels’ Case (1602), 4 Co. Rep. 86a, and it 
was decided that alterations to the property in question 
or even the building of a new chimney or new additions to 
the old house would not destroy the common of estovers 
although the estovers could not be employed in the new 
chimney or in the part newly added. In Attorney-General v. 
Reynolds [1911] 2 K.B. 888, Hamilton, J., found that the 
destruction of an ancient house, to which the common of 
estovers was appurtenant, did not of necessity operate as 
an abandonment of those rights. His lordship was of the 
opinion that it could be enjoyed as appurtenant to a new 
house erected in continuance of the ancient house provided 
that no greater burden was imposed upon the servient land. 
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RESTRICTIONS ON TRANSFER OF PRIVATE COMPANY 
SHARES 


By far the most difficult, and therefore the most interesting, 
part of preparing articles of association for a private company 
is to decide exactly what restrictions on transfer of the shares 
are appropriate. By s. 28 of the Companies Act, 1948, a 
private company must restrict the right to transfer its shares, 
but the Act does not say how restrictive one must be, and to 
comply with the section it is quite sufficient to adopt reg. 3 
of Pt. II of Table A, which simply gives the directors an 
absolute discretion to decline to register any transfer of any 
share. 

In practice, if the interests of members are to be properly 
protected, they will want certain modifications of reg. 3. 
These modifications are of two main types. The restriction 
may be relaxed to allow transfers to be made to specially 
favoured classes, such as relatives or other members, without 
the directors being able to refuse, or it may be tightened by 
providing that no member shall transfer a share at all without 
first offering it to the remaining members. 


Some permutations 


These principles can be combined in many ways to suit the 
particular circumstances, and the best way to illustrate this 
is to consider some typical cases. 


(a) Two businessmen are forming a company to exploit a process 
of which they have special experience. The venture is specula- 
tive, but it may show high profits. Both men have many 
other interests. 


Here the personality of the promoters is important to the 
business, and it is a speculation rather than an investment 
for both of the:a. It would be appropriate to adopt reg. 3 
of Pt. II of Table A, and also to give each member a complete 
right of pre-emption over the other’s shares. 


(b) Of the two promoters of a company, one is to work full-time in 
the business, and will be given his shares by the other, who 
is putting up all the capital. 

In this case the shares should be divided into two classes, 
so that different restrictions may be attached. The personality 
of the working member is important to the business, and 
his shares should be subject to a complete right of pre-emption 
in favour of the investing member. Subject to this, it would 
not be fair to prevent the working member from benefiting 
his family, and reg. 3 should be modified to allow his shares 
to be transferred at least to his widow or personal representa- 
tives, and perhaps to a son during his life. The position of 
the investing member is different. He could reasonably 
expect that his shares should be freely transferable to any 
member of his family, but apart from this, the working member 
should have a right of pre-emption before shares could be 
sold to an outsider. If the working member did not exercise 
his right of pre-emption the investing member ought to be 
able to sell the shares without interference from the board, 
and, therefore, reg. 3 could be completely excluded for this 
class of shares. 


(c) Three brothers are forming a company to take over the 
family business. They all work full-time in the business, 
and have wives and children. 


Each brother will count on being able to bring his own 
children into the company, if occasion arises, and to use his 


capital for the benefit of his own branch of the family. Out- 
siders would be most unpopular. These sentiments can be 
best expressed by making the shares freely transferable to 
near relatives, personal representatives or trustees of a family 
settlement, but outside this area reg. 3 will apply, and there 
will be mutual rights of pre-emption. 


(d) Two partnership firms are promoting a company to undertake 

a joint activity. 

This type of formation calls for two classes of shares, not 
because different rights are to be attached, but so that transfers 
can take place between the partners of each firm. ‘‘ A ’’ shares 
can be allotted to one firm, and made freely transferable to 
‘““A”’ shareholders ; “ B”’ shares can be allotted to the other 
firm, and these will be freely transferable to “ B ”’ shareholders. 
All transfers, except to a member of the same class, will be 
subject to rights of pre-emption (in favour of the members of 
the same class first) and to reg. 3. 


The right of pre-emption 

Whenever a member has a right to acquire shares which 
another member wishes to dispose of, the question arises, at 
what price? The usual provision is that the shares must be 
bought at the fair value to be fixed by the auditors. Some- 
times the articles say that the auditors shall fix the fair value 
once a year, and this valuation shall govern any transactions 
taking place during the next twelve months. The object 
of this is presumably to assist the objectivity of the auditors, 
by allowing them to do their work in a vacuum, without an 
eye to any particular transaction. The drawback is that 
sales may not take place for many years at a time, and the 
annual valuation will become perfunctory or be forgotten 
altogether. It is better for the auditors to make a valuation 
when a member wishes to sell, and gives notice to the board 
accordingly, and it is useful to say that auditors shall act as 
experts and not as arbitrators, otherwise their valuation might 
be subject to the Arbitration Act, 1950, and to the right to 
call for a case to be stated. 


Transmission of shares on death 


It should not be forgotten that restrictions on transfer will 
usually affect the question of transmission of the shares on 
death. By reg. 30 of Table A a personal representative can 
elect to have the deceased’s shares registered either in his 
own name or in the name of some person nominated by ‘him 
as transferee, ‘‘ but the directors shall, in either case, have the 
same right to decline or suspend registration as they would 
have had in the case of a transfer of the share by that member 
before his death.”’ 

The seriousness of this is not always appreciated when 
drastic restrictions on rights of transfer are adopted, especially 
as the regulations of Table A dealing with transmission on 
death (regs. 29 to 32) are among the most difficult in the 
whole table. The position of a personal representative who 
has not been registered as holder is governed by reg. 32, and 
he is entitled to receive dividends on the shares, but has no 
right to vote at general meetings. The proviso to reg. 32 
allows the directors to call on the personal representative to 
elect either to be registered himself or to transfer the shares, 
and if he does not do so within ninety days the directors can 
withhold even the dividends, This proviso should always be 
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excluded where the articles give the directors an absolute 
discretion to refuse transfers, because otherwise they could 
play a cat and mouse game with the personal representative, 
by calling on him to elect and then refusing to register either 
him or his nominee. 

To provide satisfactory machinery for transfer and trans- 
mission of shares, at the same time protecting the legitimate 
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interests of other members, is a matter of extreme difficulty 
often more difficult than drafting the corresponding clauses in 
a partnership deed, and this can sometimes be a factor in 
deciding whether to incorporate a business or not. Certainly 
it is in the transfer clauses that one finds the difference 
between articles tailor-made by a solicitor and the reach-me- 
downs available from other sources. I. PLL. 


VOICE 


VOX ET PRA:TEREA NIHIL 


A voice and nothing else is the subject-matter of a dispute 
between the actor Alastair Sim and the manufacturers 
H. J. Heinz & Co., Ltd., and others. The preliminary round 
of the contest—an application for an injunction—gives us a 
glimpse of an interesting and novel point, viz., whether an 
imitation of the human voice may be the subject-matter of 
an action for passing-off as a parallel to the action for passing 
off goods so as to cause confusion and deceive the public. 

For the purposes of an advertisement on commercial 
television the second defendants in the action, a firm of 
advertising agents, prepared six short sketches by means of 
a cinematograph film apparently. The films consisted of 
cartoons accompanied by a commentary. The sound of the 
voice was remarkably like the voice of the plaintiff, Alastair 
Sim, but in fact it was the voice of another person, Ron 
Moody. Ron Moody was an actor who had in the past 
imitated the voice of Alastair Sim (apparently with com- 
mendable exactitude). There was evidence that many 
people thought that the commentary was spoken by the 
plaintiff, Alastair Sim. They expressed the view that in 
allowing his voice to be used for commercial advertising he 
was conducting himself in a way that was unbecoming and 
beneath the dignity of his standing as an actor. 

The plaintiff complained of these advertisements and 
sought from the defendants an undertaking that the broad- 
casts should cease, on the ground that they had done, and if 
continued, would do, him great harm in his reputation. 
His solicitors wrote to this effect and added that: “It is 
derogatory to the reputation of a person in the outstanding 
position of our client to suppose that he would be concerned 
in a broadcast of this nature. Further, the statements made 
about your goods do not represent our client’s beliefs and 
persons listening to the broadcasts would think that our 
client was prepared for money to make statements that he 
does not believe.” 

Not getting the undertaking asked for, the plaintiff issued 
a writ claiming damages for libel and malicious falsehood in 
respect of commentaries falsely purporting to be spoken by 
the plaintiff; damages for passing-off, and an injunction to 
restrain the defendants from broadcasting the commentaries. 


Summons for interlocutory injunction 


Subsequently a summons was issued seeking an_ inter- 
locutory injunction to stop the broadcasts. The reported 


decisions are concerned only with that summons and the 
question whether this was a case where it was proper to make 
an order for an interim injunction pending the trial of the 
McNair, J., heard the application and there was an 


action, 


appeal to the Court of Appeal. Both are reported at [1959 
1 W.L.R. 313; p. 238, ante, and [1959] R.P.C. 75. 

The grounds of the claim for an injunction were two-fold: 
first, that the broadcasts were libellous by virtue of s. 1 of the 
Defamation Act, 1952, and that the plaintiff was therefore 
entitled to have that libel restrained if (as he submitted the 
evidence established) the effect of using a voice which could be 
reasonably understood to be the plaintiff’s voice was to lower 
his reputation in the estimation of right-minded people ; the 
second head of claim was for passing-off and was admittedly 
novel since the plaintiff was not making his claim in respect 
of goods. 

McNair, J., accepted that there was evidence of confusion 
in the minds of a number of people who saw the broadcast 
and heard the commentary. There was also evidence 
adduced to the effect that there were distinguishing features 
in the two voices. But as the judge pointed out, in libel 
proceedings the primary issue of fact would be whether the 
voice which was heard in the broadcast could, by reasonable 
persons, be taken to be or confused with the voice of the 
plaintiff himself. 

So far as the issue of libel was concerned, McNair, J., was 
bound by authority to refuse to grant an injunction, and the 
claim based on this ground was in fact abandoned. It is 
laid down by earlier decisions that the jurisdiction in relation 
to interlocutory injunctions is ‘“‘ of a delicate nature ’’ and 
only to be exercised with great caution, and only where there 
is weighty evidence that the statement complained of is 
untrue. But above all, since the question of libel or no libel 
is eminently a matter to be determined by the verdict of a 
jury, the court must necessarily come to a decision upon 
that question in advance. Consequently unless the matter 
is so plain that any jury would say that the matter com- 
plained of was libellous—and if no such finding was made 
the verdict would be set aside—only in the rarest of cases will 
an interlocutory injunction be granted. 

McNair, J., took the view that if a jury in the present 
case gave a verdict to the effect that the matter was not 
libellous, it would not be a case for a court to set aside such 
a verdict. 

Question of passing -off 


The question then was whether the matter could be taken 
further on the point of passing-off. Fraud is not necessary 
in passing-off : the mere making of a false representation with 
a probability of damage ensuing is sufficient. It was con- 
tended that although the action for passing-off had _ not 
previously been applied to facts relating to such a thing 4s 
a man’s reputation by virtue of his speaking voice, neverthe- 
less, in the case of a person such as an actor, whose voice is 
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an essential feature of his professional reputation, by analogy 
it should be: “. . . an actor has business or trade resting in 
performance by him of dramatic or musical works and his 
goodwill lies in that performance. To confuse the public 
as to his performance is to do injury to that goodwill” (at 
1959] 1 W.L.R. 317). 

Although the problem whether an action for passing-off 
would lie in these circumstances was left unsolved, because 
his lordship was able to decide the issue on another point, 
a hint that it would lie was dropped, for the learned judge 
said that it would be in his view a grave defect in the law if 
it were possible for a party, for the purpose of commercial 
gain, to make use of the voice of another without the consent 
of that other. 

Issues of fact 


The reason why it was not considered necessary to decide 
the fundamental point was that in his lordship’s view the 
issues involved two issues of fact which were almost identical 
with the issues of fact which would have to be tried in the 
libel action. They were, first, whether the voice could 
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reasonably be understood to be the plaintiff’s, and secondly, 
if yes, whether the use of such a voice did damage the reputa- 
tion of the plaintiff in the minds of right-minded people. 
Clearly, if these matters ought not to be dealt with by the 
judge in interlocutory proceedings based on libel, they should 
not be dealt with merely because a claim is based on 
passing-off. 

The Court of Appeal approved McNair, J.’s judgment and 
the reasoning by which he came to his decision. In the 
course of his judgment Hodson, L.J., quoted from Samuelson 
v. Producers Distributing Co., Ltd. (1931), 48 R.P.C. 580, a 
passage which suggests that the action for damages for 
passing-off is a mere instance of the application by the court 
of a much wider principle, namely, that the court will always 
interfere by injunction to restrain irreparable injury being 
done to the plaintiff's property. 

But the Court of Appeal refused to decide whether an 
actor’s voice is ‘‘ property’”’ for the purpose of such an 
action. 

L. W. M. 


INTERROGATORIES IN A “RUNNING DOWN” ACTION 


“ Now there arose up a new King over Egypt which knew not 
Joseph.”” The decline in certain types of litigation in the 
High Court especially in the number of “ fashionable ”’ cases 
and ‘‘ heavy commercial ” actions has resulted in, or at least 
been accompanied by, a decline in interlocutory work of the 
less simple kind. Whether ere long the lion and the lizard 
will keep the courts in the Beargarden, only a prophet can 
say: but the niceties of Ord. 15 and Ord. 31, r. 19a (3), 
are as inappropriate to the average “running down” action 
or factory accident case as the M.C.C. rules to a baseball 
match. Interrogatories, once the darling of the Old Hand 
“over the road,” are less often seen to-day and occasionally 
even those learned in the law have referred to this time- 
hallowed procedure with scanty respect. 


If interrogatories generally are less fashionable to-day, 
how much more it might be thought must this unfashionable 
aura cling to interrogatories in “running down’”’ actions 
and negligence cases of every kind. But the judges are not 
to be easily fettered by fashions. Order 31 is still with us 
and has its uses (at appropriate times) even, as a recent 
decision shows, in these less complex civil actions. 


Interrogatories to compensate for absence of 
witnesses 


This is important from the practitioner’s viewpoint : an 
injured plaintiff may frequently be unable to recall, or recall 
clearly, what occurred at the time of the accident. The 
injured man may, indeed, have perished in the accident which 
caused his injuries, while those who would claim and those 
who might, thereafter, benefit financially were many miles 
away. There may have been no witnesses ; or the witnesses 
may be hard to track down or may have some reason for 
being favourable towards the defendant. In such cases it 
isnot impossible that interrogatories may, from the plaintiff's 
viewpoint, be the. only way of enabling justice to be done. 
On the other hand, a defendant may feel that it is not desirable 
that before trial he should be tied down not only to his 
pleadings and particulars, but to a series of answers given to 
what may be a number of very inconvenient questions dealing 


Z 


with events by no means fresh in his memory and which he 
may heartily desire to forget. 


Sowden v. Shell Petroleum and Cumming Barr 


In a recent unreported case, Sowden v. Shell Petroleum and 
Cumming Barr, the plaintiff, who was the widow of the 
deceased, sued the defendants in negligence. The cause of 
action arose through a collision in which a car owned by the 
first defendant and driven by the second defendant had 
collided with a bicycle ridden by Mr. Sowden, until his death 
husband of the plaintiff, causing severe and fatal injuries. 
There was only one possible independent witness at the 
scene and it was in issue whether he would be willing or able 
to give useful evidence—depending on whether the angle of 
his vision and the general conditions prevailing at the time 
were such as to make this likely or even possible. It was 
therefore sought to interrogate the second defendant on speed, 
position and like matters. 


Relevant authorities 


Sowden’s case came before the Court of Appeal in February, 
1959, not quite forty years after the same court had to decide 
whether there was a general rule of practice, as the Queen's 
Bench master and judge had, at that time, both been inclined 
to think, against interrogatories in “‘ running down ”’ actions. 
Counsel for the appellant, Rayner Goddard, as he then was 
(subsequently Lord Goddard, C.J.), firmly contested this 
view in Griebart v. Morris [1920] 1 K.B. 659. The Court of 
Appeal of the day unanimously upheld the appellant's 
contention and gave leave to deliver the interrogatories, thus 
reversing the decision of the master and the judge. 

This was, to some extent, in line with previous authority 
in that the judges had in certain personal injuries cases in 
the nineteenth century given leave to interrogate (for example, 
Field, J., in Jones v. London Road Car Co. {1883} W.N. 196). 
In Griebart v. Morris the court declined to lay down any 
general rule as to interrogatories in ‘“‘ running down ”’ actions. 
The court seemed to consider that the general rules as to inter- 
rogatories applied : Bankes, L.J., quoted that locus classicus 
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on interrogatories, the words of Cotton, L.J., in Adtorney- 
General v. Gaskill (1882), 20 Ch. D. 519, at p. 528, “a party 
has a right to interrogate with a view to obtaining an admission 
from his opponent of everything which is material and 
relevant to the issue raised on the pleadings.”’ 

“The party to an action in a running down case,” said 
Bankes, L.J., in Griebart v. Morris (supra, at p. 664), “‘is 
subject to the same general rule . as any other party and 
his right to interrogate is subject to the same limitations.”’ 
Scrutton, L.J., concurred. ‘‘In the present case,” he said 
(‘hid., p. 666), ‘“ the plaintiff in the absence of witnesses on her 
behalf who saw the accident desires to obtain admissions of 
fact from the defendant as to which she, on account of the 
sudden nature of the occurrence and of the serious injuries 
which she sustained, cannot herself give satisfactory evidence.”’ 
‘Upon the facts of the present case,’”’ said Atkin, L.J. 
(‘hid., p. 667), “‘ I agree that the four interrogatories for which 
leave is now asked are necessary for fairly disposing of the 
cause.” 

Leave has also been given to interrogate in a fatal accident 
case: “Did you at the inquest held by Dr. Lord, one of 
His Majesty’s Coroners . make any, and if so which, of 
the statements contained in the document served herewith ? ”’ 
(The document in question was a copy of the defendant’s 
deposition at the coroner’s inquest.) Master Burnand 
disallowed and Asquith, J., gave leave to adminster the 
interrogatories. The Court of Appeal unanimously upheld 
the decision of Asquith, J., and gave leave accordingly (Sloane 
v. Hanson (1939), 55 T.L.R. 417). 

In Sowden’s case the District Registrar of Birkenhead had 
allowed the interrogatories dealing with questions of the 
speed at which the second defendant was travelling, positions, 
angle of impact and like matters. The judge in chambers 
reversed the decision of the district registrar and refused 
leave to appeal. An ex parte application for leave to appeal 
was made to the Court of Appeal on 13th February, 1959, 


Landlord and Tenant Notebook 
“RENT PAYABLE 


Not very much has been heard lately about the operation of 
the Furnished Houses (Rent Control) Act, 1946, but De Jean 
v. Fletcher 1959} 1 W.L.R. 602 (C.A.) ; p. 25, ante—an appeal, 
Lord Evershed, M.R., said, on one important and not altogether 
easy point—has shown that the effect of some of its provisions 
is still arguable. Incidentally, those effects may disturb 
emotions ; the reason for the “ one ”’ was that at first instance 
the court tried, not only a claim for the repayment of over- 
paid rent, but also a claim for trespass and a counter-claim 
for assault (both claims and counter-claim succeeded). 

The claim for recovery of overpaid rent arose in this way. 
In 1955 the tenants of two furnished rooms (with right to 
share bathroom), let to them at {2 a week, had referred the 
contract to the local rent tribunal, which had then reduced 
the rent to {1 a week “ for the duration of the Act.’’ Those 
tenants left in July, 1956, and the landlord, defendant in the 
subsequent action, spent some £20 in redecorating the rooms 
and £50 in improving the “ furnishings,” and let the rooms to 
plaintiffs at £3 a week. The plaintiffs refused further 
payments aiter 17th May, 1958, and sued for £196 overpaid. 
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and the court adjourned the matter for argument without 
giving leave in terms. 
Argument 
The case came before the court, Sellers and Pearce, L.J]J. 
on 23rd February, 1959. Counsel for the appellant argued 
that the interrogatories came within the scope of Ord. 3] 


r. 1, as being relevant to the issues pleaded, and within 
Ord. 31, r. 2, as being necessary for saving costs and 


fairly disposing of the action. He cited Griebart v. Morris 
arguing that the test was not whether there had been a witness 
to the accident but whether the plaintiff could give evidence 
or produce a witness who had been present at the scene. 
Counsel for the respondent sought to read the depositions at 
the inquest but this was objected to by counsel for the 
appellant and the court, on the authority of Barnett v. Cohen 
1921| 2 K.B. 461, upheld the objection. Counsel for th: 
respondent argued that the respondent had dealt with the 
queries raised by the interrogatories at the coroner’s inquest 
and should not be put on oath a second time to deal with 
the same matters since the depositions at the coroner's 
inquest, though not admissible in evidence as such, could 
be used as material for cross-examination at the trial of the 
action. 


Leave to administer interrogatories granted by 
Court of Appeal 

The Court of Appeal gave leave to administer the interro- 
gatories. Sellers, L.J., said in judgment that injustice 
might be done if the interrogatories were not admitted. One 
of the factors affecting the mind of the judge in chambers was 
the fact that the second defendant had given evidence at the 
inquest. But this was a round-about and unsatisfactory 
method of giving evidence. The right to interrogate in order 
fairly to dispose of an action was a fundamental right and 
the court would give leave to deliver the interrogatories 


accordingly. Pearce, L.J., concurred. LG. W. 


FOR PREMISES ” 


Registration 

The £1 a week rent had been duly notified to the local 
authority pursuant to s. 3 (3) of the Act and entered in the 
register kept for the purpose of the Act under subs. (1): 
which meant that, by subs. (2), there were entries of (a) the 
prescribed particulars with regard to the contract; (b) a 
specification of the premises to which the contract related ; 
and (c) the rent as approved, reduced or increased by the 
tribunal, and, in a case in which approval, etc., is limited to 
rent payable in respect of a particular period, a specification 
of that period. 

Section 4 makes it unlawful to require or receive, on account 
of rent, payment of any sum in excess of the rent payable 
for any premises as entered in the register, and creates the 
right of recovery asserted by the plaintiffs. 


contract 

The substantial issue was: did the reduction affect the 
contract referred only ; or did it extend to any other letting 
of the premises, between other parties? ‘‘ The plaintiffs must 


Premises ; 





be 
an 
col 
tio 
An 
clu 
the 


ma 


aut 
2] 
sid 
the 
pal 
aff 
ad 
res 
Ha 

19 
poi 
the 
refe 
the 
mil 
pol 
infc 
in | 
par 
the 
Cri 
a ce 
ren 
par 
sor 
Cast 
allo 
orig 
for 
cou 


] 
ano 
logi 
lege 
den 
lant 
scie 


ON 

a Te 
mac 
bee 
duri 
dete 
yeal 
belo 
acc’ 
fron 
hav 
by s 
thus 
mak 


nal” 
1959 


ithout 


L.JJ. 
rgued 
1, 3] 
vithin 
and 
orris, 
itness 
dence 
scene, 
ns at 
r the 
Cohen 
r the 
h the 
quest 
with 
ner’s 
could 
f the 


erro- 
istice 

One 
> was 
t the 
tory 
order 

and 
ories 


V. 


ocal 
the 
(1): 
the 
y) a 
ted ; 
the 
d to 
tion 


punt 
able 


the 
ting 
vust 





“ The Solicitors’ Journal ”’ 
Friday, April 17, 1959 


be entitled to succeed, unless it can be said that the effect of 
any registration was limited to the duration of the particular 
contract which was the subject of the tribunal’s determina- 
tion’ was the way in which Lord Evershed, M.R., put it. 
And the learned Master of the Rolls came to the clear con- 
clusion that, despite the reference to ‘‘ the contract ”’ in s. 3 (2), 
the third subsection of that section plus the provisions of 
s. 4—and the object of the Act—made the registered rent the 
maximum rent for the premises. 

Support for this view was to be found in a number of 
authorities. Lazarus-Barlow v. Regent Estates Co., Ltd. |1949 
2 K.B. 465 (C.A.), which had been referred to, was not con- 
sidered helpful ; it was held that in spite of a decision that 
the value of services rendered by a landlord had taken a 
particular dwelling-house out of the Rent Acts (as they 
affected unfurnished lettings) a later tenant could apply for 
a determination of the standard rent, the decision having been 
res inter alios acta and not operating inrem. But R. v. Fulham, 
Hammersmith and Kensington Rent Tribunal; ex parte Gormly 
1952) 1 K.B. 179, a decision of a Divisional Court, was in 
point: the rent of a furnished flat had been determined by 
the tribunal, the tenant had left, a subsequent tenant had 
referred his contract, the tribunal had reduced the rent below 
the figure of its earlier determination, and its second deter- 
mination was successfully impugned by the landlord: the 
point of the register was that the public should have the 
information available, and the rent should be the rent payable 
in respect of the premises, and not merely between the two 
parties who originally took the case to the tribunal. Then 
there was The Times report of a case before the Court of 
Criminal Appeal, R. v. Adamson (16th July, 1957), upholding 
a conviction, under s. 9, for charging more than the registered 
rent, the tenant also being a tenant who had not been a 
party to the reference. While, in Gluchowska v. Tottenham 
dorough Council |1954) 1 O.B. 439, an appeal by way of 
case stated against a conviction under that section was 
allowed in the case of a landlord who had let part of the 
originally let premises at a rent exceeding the rent determined 
for the whole ; the decision implied that, in the opinion of the 
court, the registration outlasted the contract. 


The premises 

The last-mentioned decision revealed something like an 
anomaly (indeed, Lord Goddard, C.J., dissented on the 
logical ground that the greater includes the less, and the 
legal ground that rent issues out of any part of the land 
demised). And in De Jean v. Fletcher—in which the appel- 
lant appeared in person, counsel for the plaintiffs con- 
scientiously drawing attention to cases which might support 
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his contentions—the question of identity was briefly touched 
upon: “ We have had,’’ Lord Evershed, M.R., said in the 
course of his judgment, “‘ some discussion on what might be 
comprehended by the word ‘premises’ which occurs in 
certain of the relevant subsections. To take a simple example : 
if the subject-matter of the letting is a furnished house, then 
are the premises, for the purposes of the Act of 1946, the same 
if the house itself is the subject of a later letting, even though 
there may be some, and even substantial, alterations within 
it, or even additions to it ? Again—to what extent are the 
‘ premises,’ within the meaning of the Act, liable to be affected 
by substantial changes in the internal equipment, including 
furniture ? I do not propose to embark on any questions 
of that kind, since, for the purposes of this case, it can, | 
think, be taken that the subject-matter of the letting to the 
plaintiffs was the same, for all relevant purposes, as the 
subject-matter of the letting to the Gatens [the former 
tenants'.”’ 

There is no provision either for apportionment or for 
increase of rent on the ground of improvements in the 1946 
Act ; as regards the latter, reconsideration can be sought on 
the ground of “‘ change of circumstances ”’ (s. 2 (3)) (and this 
no doubt is what the defendant in De Jean v. Fletcher should 
have sought) ; but would the subsection apply if there were 
what Lord Evershed, M.R., called “ substantial '’ changes in 
the internal equipment? And is “the subject-matter ”’ 
the same as “ the premises ” ? 

R. v. Adamson, supra, occasioned an article entitled 
‘Meaning of ‘ Premises’”’ in the Notebook for 17th August, 
1957, and the reference made in that article to County Hotel 
& Wine Co. v. London & North Western Railway Co. 1918 
2 K.B. 251 would show that, for the purpose in hand, it is 
fair to treat “ premises’’ as meaning “ physical subject 
matter.’’ But, in view of the fact that most furniture lasts 
much less long than houses, the provisions made by regula- 
tion for carrying out some of the objects of the Act are open 
to some criticism. By s. 2 (1) parties to a reference can be 
obliged to supply information to the tribunal: the Furnished 
Houses (Rent Control) Regulations, 1946, reg. 11 and 
Sched. I, para. 6, oblige the “ lessor ’’ to state what furniture 
is provided by him for the use of the “ lessee.”’. But when the 
result of the reference comes to be registered, all the registet 
says about it (Sched. II) is whether furniture is provided by 
the lessor for the use of the lessee and if so whether fully, or 
Nothing about*quality or even 


in part, or to a slight extent. 
who was a 


nature, so a “ lessor ’’’ could, when the “ lessee ”’ 
party to the reference has left, replace the furniture by 
different and inferior articles. 


“THE SOLICITORS’ JOURNAL,” 16th APRIL, 1859 


On the 16th April, 1859, THe SoLicirors’ JOURNAL contained 
a report of the state of crime in Leeds: ‘‘ From the returns 
made to the Watch Committee it would appear that there has 
been a considerable increase in the number of crimes reported 
during the last six or seven years, whilst the percentage of 
detections has decreased almost pro rata. The increase last 
year was very marked and the percentage of detections fell 
below that of any preceding year, but both these facts were 
accounted for on the grounds that a large number of robberies 
from the person and petty thefts were committed, as might 
have been anticipated, during the excitement of the Royal visit, 
by strangers who only remained in the town for a few hours and 
thus evaded detection. The sub-committee next proceeded to 
make several valuable recommendations to the Watch Committee. 


They pointed out the evils incident to the marine-store system 

alluded also in passing to the necessity there existed for greatet 
caution on the part of the pawnbrokers as a body ; condemned 
the practice of the police in allowing known haunts and resorts 
of acknowledged thieves to exist in our midst without let or 
hindrance—a practice which the committee considered to be a 
kind of premium for crime; inveighed against the laxity of 
the detective force of police and recommended a more active and 
energetic supervision of that body; recommended that public 
houses, and especially those places of entertainment which had 
only an indifferent reputation, should be more jealously watched ; 
insisted upon a better system of book-keeping being adopted at 
the police office; and hinted that the borough justices 
should deal more strictly . with vagrants and known thieves.’ 
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SOLICITORS’ ACCOUNTS (AMENDMENT) RULES, 1959 


THESE rules dated 20th February, 1959, were made by the 
Council of The Law Society and approved by the Master of 
the Rolls under ss. 28 and 29 of the Solicitors Act, 1957 :— 


1. These rules shall come into operation on Ist July, 1959, 
and may be cited as the Solicitors’ Accounts (Amendment) Rules, 
1959. 

The Solicitors’ Accounts Rules, 1945, and these rules may be 
cited together as the Solicitors’ Accounts Rules, 1945 to 1959. 


2. The Solicitors’ Accounts (Amendment) Rules, 1956 (sub- 
stituting a then new rule as r. 10 of the Solicitors’ Accounts 
Rules, 1945), are hereby repealed and the following rule is hereby 
substituted as r. 10 of the Solicitors’ Accounts Rules, 1945 :— 

““10.—(1) Every solicitor shall at all times keep properly 
written up such books and accounts as may be necessary :— 
(a) to show all his dealings with : 
(i) client’s money held, received or paid by him, and 
(ii) any other money dealt with by him through a client 
account, and 


(b) to distinguish such money held, received or paid by 
him on account of each separate client and to distinguish 
such money from other money held, received or paid by 
him on any other account. 


(2) (a) All dealings referred to in para. (1) (a) of this rule 
shall be recorded in 


(i) a clients’ cash book, or a clients’ column on the credit 
side or debit side (as may be appropriate) of a cash book, and 
(ii) a clients’ ledger, or a clients’ column on the credit 
side or debit side (as may be appropriate) of a ledger, 
and no other dealings shall be recorded in such clients’ cash 
book and ledger, or, as the case may be, in such clients’ 
columns, and 

(b) all dealings of the solicitor relating to his practice as a 
solicitor other than those referred to in para. (1) (a) of this 
rule shall (subject to compliance with the Solicitors’ Trust 
Accounts Rules) be recorded (as may be appropriate) in such 
(if any) other cash book and ledger or such (if any) other 
columns of a cash book and ledger as the solicitor may choose 
to maintain. 

(3) In addition to the books and accounts referred to in 
para. (2) of this rule, every solicitor shall keep a record of 
all bills of costs (distinguishing between profit costs and 
disbursements) and of all written intimations under r. 7 (a) (iv) 
of these rules delivered by the solicitor to his clients, which 
record shall be contained in a bills delivered book or a file of 
copies of such bills and intimations. 

(4) In this rule each of the expressions ‘ book,’ ‘ ledger’ 
and ‘ record’ shall be deemed to include a loose-leaf book and 
such cards or other permanent documents as are necessary for 
the operation of a mechanical system of book-keeping. 

(5) Every solicitor shall preserve for at least six years from 
the date of the last entry therein all books, accounts and 
records kept by him under this rule.” 


MAINTENANCE ORDERS: RECIPROCAL PROVISIONS 
FOR ENFORCEMENT 


THE Maintenance Orders (Facilities for Enforcement) Order, 1959 
(S.I. 1959 No. 377), consolidates the provisions cf earlier Orders 
in Council made under the Maintenance Orders (Facilities for 
Enforcement) Act, 1920, which provided for the enforcement in 
England and Northern Ireland of maintenance orders made by 
a court in any part of Her Majesty’s Dominions outside the 
United Kingdom, or in a British Protectorate, to which the 
Act has been extended. Section 12 of the 1920 Act authorises 
the extension of the Act to any part of Her Majesty’s Dominions 
where Her Majesty is satisfied that reciprocal provisions have 
been made by the appropriate legislature for the enforcement 
within that part of maintenance orders made by courts within 
England and Northern Ireland. The new Order extends the 
Act to the whole of Ghana including Togoland and to the 
Dependencies of the Falkland Islands. The Act now extends to 
the following countries and territories :— 

Aden \lberta; Australia (Territory for the 
Government of the Commonwealth, Territory of Cocos 
Islands, Territory of Christmas Island (Indian Ocean)) ; 


Seat of 
(Keeling) 
3ahamas ; 


Colony ° 


NEW PROSECUTING COUNSEL 

The Attorney-General has made the following appointments at 
the Central Criminal Court: Mr. J. H. Buzzarp to be first junior 
prosecuting counsel; Mr. E. J. P. Cussen to be third senior 
prosecuting counsel; Mr. J. M. G. GRIFFITH-JONES to be second 
senior prosecuting counsel; Mr. J. C. MATHEw to be third junior 
prosecuting counsel; Mr. S. A. Morton to be second junior 
prosecuting counsel; Mr. M. J. H. TuRNER to be first senior 
prosecuting counsel to the Crown. 


THE SOLICITORS ACT, 1957 
Walter Henry Hannah of Resident Magistrate’s Chambers, 
P.O. Box 326, Broken Hill, Northern Rhodesia, solicitor, having, 
in accordance with the provisions of the Solicitors Act, 1957, 


Barbados; Basutoland; Bechuanaland Protectorate; Bermuda; 
British Columbia; British Guiana; British Honduras; British 
Solomon Islands Protectorate; Brunei; Cayman Islands; Ceylon; 
Cyprus ; Dominica; Falkland Islands and Dependencies ; Federation 
of Malaya; Fiji; Gambia Colony; Ghana; Gibraltar; Gilbert and 
Ellice Islands ; Grenada; Bailiwick of Guernsey ; Hong Kong ; India; 
Isle of Man; Jamaica; Jersey; Kenya Colony ; Kenya Protectorate ; 
Leeward Islands (Antigua, Montserrat, St. Christopher and Nevis and 
Anguilla, Virgin Islands); Malta; Manitoba; Mauritius; New 
Brunswick ; New South Wales; New Zealand; Newfoundland and 


Prince Edward Island; Nigeria, excluding the Cameroons; Norfolk 
Island; North Borneo; Northern Rhodesia Protectorate ; Northern 
Territory of Australia; North West Territories of Canada; Nova 
Scotia; Nyasaland Protectorate; Ontario; Pakistan; Papua; 


St. Vincent; Sarawak; 
Sierra Leone Protectorate ; 


St. Helena; St. Lucia; 
Saskatchewan ; Seychelles ; Sierra Leone ; 
Singapore; Somaliland Protectorate; South Africa, Union of; 
South Australia; Southern Rhodesia; Swaziland Protectorate ; 
Tasmania; Trinidad and Tobago ; Turks and Caicos Islands ; Uganda 
Protectorate ; Victoria; Western Australia; Yukon Territory; 
Zanzibar Protectorate. 


Queensland ; 


made application to the Disciplinary Committee constituted 
under the Act that his name might be removed from the Roll of 
Solicitors at his own instance on the ground that he desires in 
due course to be called to the Bar, an order was, on the 
18th March, 1959, made by the Committee that the application 
of the said Walter Henry Hannah be acceded to and that his 
name be removed accordingly from the Roll of Solicitors of the 
Supreme Court. 


On 18th March, 1959, the practising certificate of Michael 
John Wade, of 4 Thompson Street, Willenhall, in the County ol 
Stafford, formerly residing at Wightwick House, Wightwick, 
near Wolverhampton, in the County of Stafford, and lately 
carrying on practice at 18 Darlington Street, Wolverhampton, 
was suspended by virtue of the fact that he was adjudicated 
bankrupt on the 18th March, 1959. 
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BUDGET RESOLUTIONS 


THE Ways and Means Committee of the House of Commons passed 
(inter alia) the following resolutions on 7th April after the 
announcement of the Budget proposals :— 


Liquor Licences (Excise) 
That, in relation to licences bearing a date after 7th April, 
1959— 

(a) the amount of the duty of excise chargeable on a licence 
specified in the first column of the following table shall be the 
amount specified in relation thereto in the second column of 
that table :— 

Amount 


Description of licence of duty 


£3 -@ 
Dealer’s licence under s. 146 of the Customs and 
Excise Act, 1952 ae bs ah at toe Fo 
Retailer’s on-licence under s. 149 of the said 1952 
Act— 
Spirits sid 5 a + > 0 6 
Beer os - <% «ie ee 1 16 © 
Wine 110 0 
Sweets ™ ae che oe ® 
Cider is a a 6 i oe © 
Retailer’s off-licence under the said s. 149— 
Spirits os om ws vive we 2%, ae Se. 
Beer se - av i . 110 0 
Wine 110 O 
Sweets : oo) o 
Cider a $i st ie ‘ t.8 © 
Occasional licence under s. 151 of the said 1952 
Act— 
All intoxicating liquors .. ae fe Ae 10 0 
Beer or wine only .. Bt ‘ 5 @ 


Passenger vessel licence under s. 153 of the said 1952 

care ae bas Ps oa “ee ee OOD 

(b) relief from duty on retailers’ licences shall not be allowed 
under any of tne following provisions— 

the proviso to para. 1 and paras. 3 to 12 of the Fourth 
Schedule to the Customs and Excise Act, 1952, 

ss. 13 and 14 of the Finance Act, 1942, 

s. 47 of the Finance (1909-10) Act, 1910 ; 

(c) the amount of the reduced duty under s. 167 of the 
said 1952 Act on a licence for the sale of spirits of wine for 
medicinal or scientific purposes shall be £3 ; 

(d) the relief from duty allowed by reason that a licence 
to a person as a dealer or retailer is granted after the commence- 
ment of the licence year shall be calculated in accordance 
with s. 237 of the said 1952 Act, so however that, where a 
dealer or retailer has been granted relief under subs. (3) of 
s. 169 of the said 1952 Act on his trade being temporarily 
discontinued, the said s. 237 shall apply as respects the grant, 
on his first resuming his trade thereafter, of his new licence 
as a dealer or retailer as if paras. (a) and (b) of subs. (1) thereof 
were omitted ; 

(e) relief from duty on a retailer’s or dealer’s licence under 
subss. (1) to (3) of s. 169 of the said 1952 Act shall be limited 
to such proportion of the full amount of duty for a year as is 
specified in the following table in relation to the month during 
which the licence ceases to be in force or, as the case may be, 
the trade is discontinued, that is to say— 

Proportion 

of full duty 
three-quarters 


one-half 
one-quarter, 


Month from the commencement 
of the licence year 


first to third 
fourth to sixth 
seventh to ninth oa 
and that amendments of the law be made arising out of the 
foregoing provisions of this resolution. 
_ And it is hereby declared that it is expedient in the public 
interest that this resolution should have statutory effect under 
the provisions of the Provisional Collection of Taxes Act, 1913. 


Registered clubs (Excise) 
That- 

(a) for the year 1960 and subsequent years, in lieu of th 
duty on statements of purchases imposed by s. 156 of the 
Customs and Excise Act, 1952, the secretary of a registered 
club shall be required to take out an excise licence, on which 
there shall be charged a duty of £5, authorising the supply of 
intoxicating liquor in the premises specified in the licence to 
members of the club and their guests, and provision shall be 
made for matters supplementary to the new charge to tax ; 

(6) in relation to a statement of the purchases made in the 
year 1959 the secretary of a registered club shall not be entitled 
to elect that the duty on the statement shall be charged for 
each pound paid by or on behalf of the club during the year 
1959 in respect of a purchase of intoxicating liquor. 

Justices’ on-licences (monopoly value and compensation charges) 
That in respect of justices’ on-licences— 
(a) no condition shall be imposed requiring payment of 
monopoly value, and any sum paid under such a condition 
which became due after 7th April, 1959, shall be repaid ; 
(b) on renewals in the year 1960 or any subsequent year 
appropriate percentages of the maximum charge fixed under 
s. 18 of the Licensing Act, 1953, shall be determined by 
reference to the annual values by reference to which such 
percentages fell to be determined for the year 1958, and the 
amount of any compensation charge to be levied in respect 
of a renewal in the year 1959 shall be calculated as if the 
appropriate percentage had been so determined for that 
year. 
Mechanically propelled vehicles kept on roads (Excise) 

That vehicle excise duties shall be chargeable in respect of 
the keeping, as well as the use, of mechanically propelled vehicles 
on roads. 


Hackney Carriages (Excise) 
That in the case of any licence under the Vehicles (Excise 
Act, 1949, taken out after 7th April, 1959, for a hackney carriage 
, , I , ; 
not being a tramcar, the annual rate of duty 
(a) if the carriage has seating capacity for four persons or 
less, shall be £10, 
b) if the carriage has seating capacity for more than four 
ton) oa d 
persons, shall be £12 together with an additional 10s. for each 
person beyond twenty for whom the carriage has seating 
capacity, 
seating capacity being calculated exclusive of the driver. 
And it is hereby declared that it is expedient in the public 
interest that this resolution should have statutory effect under 
the provisions of the Provisional Collection of Taxes Act, 1913. 


Hackney Carriages (vebates and refunds) 

That, if any Act of the present Session relating to finance 
reduces the excise duty on hackney carriages other than tramcars, 
then on the surrender after the commencement of that Act of 
an excise licence for such a carriage taken out before 8th April, 
1959, the rebate under s. 12 of the Vehicles (Excise) Act, 1949, 
shall be computed as if the rate of duty on the licence had been 
the appropriate rate fixed by the said Act of the present Session, 
but the holder of any such licence (whether current or not) shall 
on making due application be entitled to a refund of duty in 
respect of the excess for the period falling after the end of March, 
1959. 

Income tax (Charge and Rates for 1959-60) 

That— 

(a) income tax for the year 1959-60 shall be charged at 
the standard rate of 7s. 9d. in the /, and, in the case of an 
individual whose total income exceeds £2,000, shall be charged 
in respect of the excess at rates in the £ which respectively 
exceed the standard rate by the amounts by which the higher 
rates for the year 1957-58 exceeded the standard rate for that 
year ; 
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(b) the reduced rates resulting from subs. (1) of s. 220 of 
the Income Tax Act, 1952 (that is, 2s. 3d., 4s. 9d. and 6s. 9d.) 
shall each be reduced by 6d. s 

(c) the fraction of the excess of a claimant’s income over a 
specified figure which is to be taken for the purposes of relief 
under subs. (3) of s. 211 of the Income Tax Act, 1952 (age 
relief), subs. (2) of s. 15 of the Finance Act, 1952 (small income 
relief), and para. (b) of subs. (1) of s. 13 of the Finance Act, 
1957 (age exemption), shall be reduced by substracting one- 
twentieth (that is, to eleven-twentieths, two-fifths and nine- 
twentieths respectively) and the limit of total income for the 
purposes of subs. (2) of s. 15 of the Finance Act, 1952, shall be 
increased to £405. 

But the amounts of tax deductible or repayable under s. 157 
(Pay-As-You-Earn) of the Income Tax Act, 1952, shall until 
8th June, 1959, be the same as if no such changes had been made 
as are above provided (any necessary correction being made on 
or after that day by adjusting subsequent deductions or repay- 
ments under that section or, if need be, by an assessment). 

And it is hereby declared that it is expedient in the public 
interest that this resolution should have statutory effect under 
the provisions of the Provisional Collection of Taxes Act, 1913. 


Income tax (surtax rates for 1958-59) 

That income tax for the year 1958-59 shall be charged, in 
the case of an individual whose total income exceeded £2,000, 
at the same higher rates in respect of the excess as were charged 
for the year 1957-58. 

And it is hereby declared that it is expedient in the public 
interest that this resolution should have statutory effect under 
the provisions of the Provisional Collection of Taxes Act, 1913. 


Income tax (Capital Allowances) 


That further provision be made with respect to investment 
allowances and initial allowances. 
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Income tax (Purchase and resale of securities) 

That further provision be made, for income tax purposes, for 
cases where securities, stocks or shares are purchased after 
7th April, 1959, so as to make interest or dividends receivable 
by the purchaser, and the purchaser resells the securities, stocks 
or shares or sells similar ones. 


Double taxation : Ivish Agreement 


That the Agreement between the United Kingdom Govern- 
ment and the Government of the Republic of Ireland relating 
to the Agreements set out in the Eighteenth Schedule to the 
Income Tax Act, 1952, which was signed on 4th April, 1959, 
shall be confirmed and shall, subject to its being given the force 
of law in the Republic of Ireland, have effect accordingly. 


Estate duty (Policies of insurance) 

That it is expedient to amend the law relating to estate duty 
where, in the case of persons dying after 7th April, 1959, policies 
of life insurance have been assigned or have been kept up for 
the benefit of persons other than the assured. 


Stamp duties (Policies of insurance) 

That it is expedient in any Act of the present Session relating 
to finance to amend the law so as to impose, subject to such 
exemption as may be provided for in the said Act of the present 
Session, a duty of 6d. on policies of sea insurance and other 
policies of insurance, to make other provision in relation to 
stamp duty on policies of insurance and to make corresponding 
amendments of the law relating to marine insurance, so however 
that this resolution shall not authorise any amendment of the 
law relating to stamp duty on policies of life insurance. 


Profits tax (Consequential charges) 

That it is expedient to authorise any consequential charges 
to the profits tax (including charges for past chargeable accounting 
periods) which may result from amendments of the income tax 
law relating to investment allowances and initial allowances and 
to the purchase and sale of securities, stocks and shares. 


HERE AND THERE 


UPWARD PROCESSION 


AT the hour of writing, the term is still too young to have 
produced anything much in the way of the sensational or the 
gravity-removing, so let us take a random look at the changes 
in the legal personnel over the vacation. Let us admire the 
stately procession, the Easter parade, of eminent jurists 
headed by Baron Jenkins of Ashley Gardens, bound for the 
House of Lords, Lord Justice Harman entering the Court of 
Appeal, three new judges mounting the High Court Bench 
and sixteen new “ silks’’ marching forward confidently to 
glory or oblivion, as is the tradition of their kind. The 
judicial promotions have mapped the hoped-for road ahead 
for them more plainly than usual. To set foot on such a road 
is a solemn and professionally perilous business and is rightly 
marked by the sort of solemn pageantry which always so 
astonishes foreigners in the business-loving English and which 
must indicate something inside them besides the mere 
materialistic pragmatism which they so often profess. Long 
ago when the appointment of King’s or Queen’s Counsel was 
new and no portent gave warning that they would ever 
eclipse or displace the venerable order of the Serjeants-at-law, 
it was an office of profit under the Crown carrying a salary of 
£40 a year and an allowance for bags and stationery. The 
strain of becoming a “ silk” is both mental and physical. 
There is the fateful letter of application to the Lord 
Chancellor, there are the courtesy letters of faire part to 
his circuit seniors. If the answer to the application is favour- 


able there is the scramble against time to obtain from the 


most august of costumiers, wardrobe makers to the glories of 
our blood and state, the equipment of a forensic luminary 
circa Queen Anne’s time. There is the attendance at the 
House of Lords to promise the Lord Chancellor that he will 
well and truly serve the Queen and truly counsel the Queen 
in all her matters. He is repeatedly photographed. He 
tours the courts in the Strand to take his place within the 
Bar of each and by the time he has walked in and walked out, 
sat down, risen up, bowed low four times, Benchwards, 
sideways and in reverse, he must have performed the equiva- 
lent of a round of golf, without the ease of comfortable 


clothes. 
IN THE NEW ORDER 


THE resignation of Lord Morton of Henryton from the office 
of Lord of Appeal in Ordinary has left a vacancy in the 
House of Lords for a Chancery mind and, with universal 
approval, Lord Jenkins of Ashley Gardens (as he now is) 
has been chosen to fill it. Not only has he the keenest of 
legal minds, he is a classical scholar and a wit as well. His 
choice of a territorial title has intrigued everyone with its 
unusual flavour and only those favoured with his intimate 
acquaintance could truly explain it. It might arise from a 
Chancery instinct for impeccably precise definition. Or, on 
the other hand, it might represent the sacred flame of that 
London local patriotism which Chesterton preached and 
glorified in “‘ The Napoleon of Notting Hill.” Why should 
Ashley Gardens be less revered than Athens merely because 
it is smaller, any more than Athens should be less revered 
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than Chicago which is so much larger than either 2? One can 
dismiss the idea that it has a social-political intention as 
when Sidney Webb became Lord Passfield of Passfield 
Corner. Nor can it be a joke, for the wit of Lord Jenkins 
does not run in that sort of channel, the broad common-law 
channel of hearty joking which still echoes across the decades 
separating us from Sir Frank Lockwood and the Victorian 
legal world. According to the Lockwood mythology he 
once made an address joke which in its own particular idiom 
was funny enough. At a _ social function Maclaine of 
Lochbuie and his wife were duly announced as Lochbuie and 
Mrs. Maclaine. Sir Frank and Lady Lockwood arrived 
immediately after and Lockwood whispered to the footman, 
who hesitated but eventually was persuaded to announce : 
“ Number 43 Portman Square and Lady Lockwood.”’ Many 
of their contemporaries preferred Lord Bowen’s more delicate 
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wit which is far more akin to that of Lord Jenkins. To the 
empty seat of Lord Jenkins in the Court of Appeal Lord 
Justice Harman has succeeded. In personality the contrast 
could scarcely be more pronounced. To Lord Justice 
Harman, who has left a very noticeable gap in the Chancery 
Division, no one has succeeded. It may be that he is irre- 
placeable ; at any rate he has not been replaced and for the 
Division it seems a bad omen. For over twenty years its 
business has been in decline. Blood transfusions have not 
improved its condition ; the acquisition first of bankruptcy 
and then of revenue matters has failed to bring it to a sound 
and pristine health. The Divorce Division is bursting with 
business, and like the Queen’s Bench it is accorded fresh 
judicial strength in the new appointments. Only the Chancery 
Division still dwindles, peaks and pines in cloistered shadow. 
RICHARD Ror. 


IN STATU PUPILLARI 


By a CORRESPONDENT 


“ 


. . . but then if we leave s. 245 for a moment and turn to 
s. 261, you will notice . I find it rather odd on reflection 
to think that I should have listened to that sort of thing for 
two hours at a time and three times over and yet have enjoyed 
every minute of it. It happened at Lincoln College on the 
appropriately chosen weekend of 3rd, 4th and 5th April, 
1959, thus celebrating Old Lady Day, which has nothing to 
do with the Bank of England but a great deal to do with the 
Inland Revenue. The lecturer was Mr. Philip Lawton of London, 
a solicitor who has acquired a voluminous knowledge of the 
intricacies of income tax. He came out of the kindness of 
his heart to a course which had been organised by the 
Hertfordshire Law Society. The Society, which now has 
244 members, has been seeking about in recent years for 
useful activities which were within the power of a Provincial 
Society that has no private headquarters. There has always 
been the annual delegation to The Law Society’s Conference, 
the Annual Luncheon, the Annual Golf Day, and from time 
to time successive Presidents of the Society have organised 
informal dinners for a few solicitors at a time, inviting a 
mixture of junior and senior solicitors from one town or 
other in the county. The Old Lady Day Course at Lincoln 
was a new idea this year, copied from the courses at Oxford 
which The Law Society itself has organised over the past 
two years. The Committee selected income tax as a subject 
on which nearly every solicitor was willing to admit his 
ignorance, and we were extremely fortunate to find an 
instructor who proved to be capable not only of teaching 
but of producing a great deal of laughter in the course of it. 
Fifty-one people came to the lectures, including five Oxford 
solicitors who came as day-boys. They may forget some of 
the detail with which Mr. Lawton’s lectures were packed 


but they won’t forget the brilliant sunshine outside the 
windows and the enormous buds unfolding in the sunlight 
on a tree which grew against the wall. They won’t forget 
the discussions and they won’t forget the ideas those 
discussions produced. They won’t forget Mr. Lawton either. 

When we assembled at Lincoln at tea time on Friday, 
altogether forty-four of us turned up. This number included 
four members of the Bedfordshire Law Society and three from 
Cambridge. The other thirty-seven were all Hertfordshire 
members. We had the Friday night in College, dining in 
Hall and before and afterwards the undergraduates’ bar in 
the Crypt below the great Hall was opened for us. We were 
attended by the College Scouts in our bedrooms and in Hall. 
To some of us, it tasted rather like the miracle of putting the 
clock back thirty years and if our behaviour was not always 
discreet, this was simply another proof of the miracle. To 
others it was a novel and an intriguing experience. The 
greatest surprise to those to whom it was a return to old 
places was the standard of comfort in the bedrooms and the 
actual existence of bathrooms and lavatories which you could 
reach without walking half a mile. 

Our two lectures on Saturday, from ten to twelve in the 
morning and from two to four in the afternoon, left a great 
deal of time after breakfast, before lunch and after tea for 
walks and I found myself in demand as a guide. I was 
rather proud of developing a route which I could cover 
comfortably in thirty-five minutes and in which I was able 
to go past or through no fewer than sixteen colleges. I did 
this four times on Saturday alone. On Sunday we had one 
more lecture, then lunch together and we had to be out of 
our bedrooms immediately after lunch because another 
course was moving in during Sunday afternoon. 


CORRESPONDENCE 


[The views expressed by our correspondents are not itecessarily 
those of “ The Solicitors’ Journal”’] 


Town and Country Planning Bill 


Sir,—The decision of the House of Lords in Smith v. East Elloe 
R.D.C. [1956) 2 W.L.R. 888, which confirmed the decision of the 
Court of Appeal in its judgment to the effect that compulsory 
purchase orders by local authorities could not be questioned in 
any proceedings, fraud or not, has become the subject of 


consideration by Members of both Houses of Parliament. 


It is to be hoped there will be amendments to the Bill. A number 
of property owners have been adversely affected by the decision 
in this case. It will assist if particulars of other cases known by 
solicitors will be brought to light either by publicity or by writing 
to the Member of Parliament of the property in the area affected. 
It is understood several hundreds of letters have been written 


to Members of Parliament. ; 
A, E, HAMLIN 


Sheringham, 
Norfolk 














gre 


boc 
Ho 
ma 
by 

the 
fru: 
law 
effe 
rep 
W. 


* t¢ 
con 
rea 
anc 
dee 


. 
pee 
— 


th 


pit! 
tha 
SO § 
poi 
mit 
ins! 
act: 
hay 
pla: 
rigl 
cou 
the 
at t 
COV 
defe 


his 

of1 
to | 
whe 
me! 
on 

limi 


deli 
cen 
(Ch 
Offi 
Wa 
crin 

















“ The Solicitors’ Journal ” 
Friday, April 17, 1959 


(Vol. 103] 307 


REVIEWS 


The Sanctity of Contracts in English Law. The Hamlyn 
Lectures, tenth series. By Sir Davin HuGHEs Parry, Q.C., 
M.A., LL.D., D.C.L., an Honorary Bencher of the Inner 
Temple, Professor of English Law in the University of London. 
pp. viii and 77. 1959. London: Stevens & Sons, Ltd. 
12s. 6d. net. 


In the course of these lectures, which.were delivered in the 
University of Exeter in February and March, 1959, Sir David 
Hughes Parry examined the fundamental changes in the views held 
with respect to the nature of contracts, the purpose of enforcing 
contracts and the relation of breaches of contract to morality 
generally. 

The first lecture was concerned with the growth of the sanctity 
of contracts and the lecturer concluded that, throughout the 
greater part of the development of the English law of contract, 
“the giving of a promise or the conclusion of an agreement 
involved a solemn undertaking the breach of which amounted 
in the eyes of the Church to a sin and in the eyes of the general 
body of contemporary lawyers to an immoral or unethical act.” 
However, as is noted in the next two lectures, there have been 
many encroachments upon the sanctity of contracts, especially 
by the Legislature, and the common-law courts have curtailed 
the freedom of contract by the doctrines of the implied term and 
frustration and by declaring certain agreements to be contrary to 
law, morality or public policy. Reference is also made to the 
effect of the Restrictive Trade Practices Act, 1956, and the newly 
reported decision in Re Yarn Spinners’ Agreement [1959] 1 
W.L.R. 154, is taken into account. 

It is not surprising, therefore, that in his fourth lecture Sir 
David Hughes Parry concluded that all these circumstances 
“tend to diminish the regard of the promisor for his promise or 
contractual obligation.’’ These lectures deserve to be widely 
read. There can be no doubt that they are interesting to read 
and that anyone who devotes an hour or so to them will have a 
deeper understanding of the law of contract. 


Limitation of Actions. By MicHAEL FRAnks, M.A., of Gray’s 
Inn, Barrister-at-Law. pp. lix and (with Index) 323. London : 
Sweet & Maxwell, Ltd. £3 3s. net. 

The subject of this book is one which lights up more, potential 
pitfalls for the practitioner than any other legal topic. True, 
that since the 1954 reform the more vicious traps do not spring 
so suddenly as once they did, but they are still spread at various 
points along the path. And there is a good deal more to bear in 
mind than the periods themselves. Can the profession, for 
instance, be said to carry in its head that, by commencing an 
action at a particular point of time against a defendant who 
happens to have a long-standing right of action against the 
plaintiff, one may extend the defendant’s time for pursuing his 
right by allowing him to plead it as a counter-claim ? For a 
counter-claim is deemed to be a separate action commenced on 
the same date as the action. Questions of limitation nag repeatedly 
at the practising solicitor, and, as the publishers say on the dust 
cover, it is useful to have in one book all material relevant to this 
defence. 

Mr. Franks does not make such a wide claim for the scope of 
his book. He concentrates on the 1939 Act as amended by that 
of 1954, and although he refers to a number of limitation provisions 
to be found in other statutes, he does not set out to cover the 
whole field outside the 1939 Act. He discounts the utility of a 
mere catalogue of sections gathered from many varied statutes, 
on the ground that if such a statute falls to be considered any 
limitation period prescribed by it will be taken into account, 


while his book deals (more than adequately, we say at once) 
with any question of “ limitation principle ’’ which might arise. 
If we may say so, this is all very logical, but we think it detracts 
a little from the publishers’ claim. 

Turning now to the book as it is, we find a most scholarly 
treatise on the general law of limitation, with special reference 
to the 1939 Act and its subsequent amendment, set out in five 
parts with textual appendices. The limitation rules are helpfully 
arranged under alphabetical subject-headings, and there are 
separate treatments of the extending provisions, Limitation in 
Equity, and Pleading and Practice. This last disentangles 
very neatly the difficult questions of amendment of pleadings 
and renewal of process which have been the chief pretext in 
recent years for bringing limitation matters in the common-law 
field to the notice of the courts. 


But perhaps the most erudite section of the work is the 
thirty-nine page introductory part, in which the author does all 
that is humanly possible to rationalise a body of rules founded 
more on expediency than on principle. He examines the 
operation of the statute in a systematic way, and his exposition 
is always a model of clarity. 

The book is of a handy size and well produced. Some of the 
references could perhaps be tidied up in a future edition. For 
instance, the edition of Dicey’s Conflict of Laws referred to is not 
the last available, and the Diplock case in the Court of Appeal is 
repeatedly cited but is not to be found in the Table of Cases. 
On p. 197 the name of a case (Wimpey v. British Overseas Airways 
Corporation) is omitted from the text of a footnote. These are 
no doubt but the teething troubles of a fundamentally healthy 
member of the textbook family, destined to take its place at the 
elbow of the careful practitioner along with his other useful aides. 


Investing Simplified. By Epwarp pu Cann, M.P. With a 
Foreword by Sir EpDwArp WitsHAw, K.C.M.G., D.L., J.P., 
LL.D., F.C.1.S. pp. x and 154. 1959. London: Newman 
Neame, Ltd. 15s. net. 

This book originated in a paper on Unit Trusts read by its 
author to the Society of Investment Analysts in the City of 
London in 1958. As managing director of a well known Unit 
Trust, Mr. du Cann is well qualified to write on the subject. 
Clear explanations are given of the objects, history and growth 
of British Unit Trusts and of the differences between fixed and 
flexible trusts. Interesting comparisons are made with American 
experience of Unit Trusts. There can be no doubt that Unit 
Trusts have a large part to play in facilitating ‘‘ over-the-counter ”’ 
sales of interests in industry to people who have not the capital 
available to purchase outright a selection of shares spread to 
give both reasonable security of income and chance of capital 
appreciation. At the end of the book is gathered together a 
useful collection of material including the recommendations of 
the 1936 Board of Trade report on Fixed Trusts, the regulations 
made under Sched. I to the Prevention of Fraud (Investments) 
Act, 1958, and the terms of that schedule, and a glossary of some 
of the terms in current Unit Trust and Stock Exchange usage. 
If we want to be pernickety we can draw attention to the round 
instead of square brackets surrounding certain case references, 
where the latter are appropriate (p. 35) ; also that the quotation 
on p. 34 from the Prevention of Fraud (Investments) Act, 1958, 
should be cited as section and not clause 26 (1). We have no 
doubt that this will prove a most useful work to all who are 
themselves interested in, or are liable to receive questions from 
clients about, Unit Trusts. 





JUVENILE DELINQUENCY: LECTURES 
During the next four weeks a series of lectures on juvenile 
delinquency is to -be given at Leeds University adult education 
centre, Bradford. The speakers will include Mr. Harry Ambler 
(Chief Constable of Bradford), Mr. W. B. Hallas (Chief Probation 


Officer, Bradford), Mr. E. Towndrow (Deputy Governor of 
Wakefield Prison), and Dr. Norman Jepson (lecturer in 


criminology at Leeds University). 


SOLICITORS TO AMALGAMATE 


Norton, Rose & Co., solicitors, of 116 Old Broad Street, 
London, E.C.2, and Botterell & Roche, solicitors, of Baltic 
Exchange Chambers, 24 St. Mary Axe, London, E.C.3, announce 
their intention to amalgamate their practices not later than 
5th April, 1960. The combined practices will in due course 
be carried on under the style of Norton, Rose, Botterell & Roche 
at new premises. 
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IN WESTMINSTER 


HOUSE OF LORDS 


A. PROGRESS OF BILLS 
Kead First Time: 
Commonwealth Development and Welfare (Amendment) 
Bill (H.C. [7th April. 
Finsbury Square Bill [H.C. [7th April. 
Railway Passengers Assurance Bill [H.C.] {7th April. 


Kead Second Time: 
Eisteddfod Bill [H.C. (9th April. 
Sea Fisheries (Compensation) (Scotland) Bill [H.C.| 
[7th April. 
Solicitors (Amendment) Bill [H.L.| [7th April. 
Read Third Time: 
[Oth April. 
[8th April. 
[9th April. 


Halifax Corporation Bill [H.L. 
Lancaster Corporation Bill [H.L. 
Thames Conservancy Bill [H.L. 


B. DEBATES 


Moving the Second Reading of the Solicitors (Amendment) 
Bill, ViscouNT BRENTFORD, who remarked that as a solicitor 
he hoped the Bill would have no personal effect on him, said that 
its object was to increase the size of the Disciplinary Committee 
of the Council of The Law Society. The Committee could be 
increased in size or varied only by Act of Parliament, because 
it was a Committee which had statutory recognition. It had 
been most recently referred to in s. 46 of the Solicitors Act, 1957, 
under which the limit of the Committee had been fixed at the 
maximum of nine members. 

The Committee was entitled to sit in divisions and the minimum 
number of members who could sit in any division was three. 
It had been found, particularly during inclement weather and 
because of difficulties of travel, that it was sometimes exceedingly 
hard to man a division when the whole Committee could consist 
of only nine persons, some of whom—for instance, whoever 
was serving in the office of President of the Society—were not 
available to sit upon the Committee. Their lordships would 
appreciate that the Committee could be manned only by senior 
practising members of the profession, because they carried out 
an exceedingly responsible duty, not only to the profession but 
also to the public whom they served, and it was difficult to get 
people of that sort to perform those voluntary duties if they were 
too frequently pressed to do so. 

He knew that the proposal to enlarge the Committee met with 
the blessing of the fairy godmother of the profession, the Master 
of the Rolls. 

LORD MILNER OF LEEDs, speaking as a member of the Council 
of The Law Society, said that it was obviously a heavy burden 
on busy practitioners to sit on the Committee. It had been 
found in practice that the number of nine was too small, having 
regard to the fact that each division required a quorum of at 
least three. During recent months it had been found difficult 
to man the Committee, and it would appear desirable in the 
interests both of the profession and of the public that the Master 
of the Rolls should be authorised to appoint a maximum of 
twelve members, instead of the present maximum of nine. 

The Lorp CHANCELLOR, supporting the Bill on behalf of the 
Government, said he was sure that all their lordships would 
accept Lord Brentford’s assurance that The Law Society 
approached the problem of so important a Committee with a 
due sense of responsibility. As to the composition and numbers, 
he thought that they would agree also that that was a domestic 
matter on which they should be content to accept the view of 
The Law Society. 

The Bill was read a second time. 


{7th April. 


C. QUESTIONS 


CRIME STATISTICS 


Lorp CHESHAM said that provisional figures for England and 
Wales for the first three quarters of 1958 showed that there 
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AND WHITEHALL 


continued to be an increase in most kinds of indictable crime 
and that the increase was greatest among young people aged 
from fourteen to about twenty-one. 

The number of indictable offences provisionally recorded in 
1958 up to 30th September was 458,162, an increase of 14°7 per 
cent. compared with the corresponding period in 1957. This 
included 95,890 breaking and entering offences, an increase of 
26 per cent. over the previous year. The number of offences of 
larceny increased by 13 per cent. to 298,369. The increase in 
offences of violence against the person was 9 per cent. and there 
was a decrease of 10 per cent. in sexual offences. Offences of 
robbery increased by 38 per cent. to 1,157. The total number 
of persons found guilty of indictable offences increased by 
12:2 per cent. compared with the first three quarters of 1957. 
The increase among persons aged seventeen and under twenty-one 
was 26'7 per cent. and among persons aged fourteen and under 
seventeen it was 17°'5 per cent. (7th April. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 

Read First Time: 

Income Tax (Repayment of Post-war Credits) Bill [H.C. 

[9th April. 

To make further provision for the repayment of post-war credits 
(including credits to building societies), and to provide for the 
payment of interest thereon. 

London County Council (Money) Bill [H.C.| [7th April. 

To regulate the expenditure on capital account and lending 
of money by the London County Council during the financial 
period from the first day of April, nineteen hundred and fifty-nine, 
to the thirtieth day of September, nineteen hundred and sixty, and 
for other purposes. 

Small Business Dwelling-houses Bill [H.C.| [8th April. 

To prohibit the recovery of possession, except by legal 
proceedings, of certain dwelling-houses partly used for business 
purposes released from control by subsection (1) of section eleven 
of the Rent Act, 1957, and to provide in certain cases for suspending 
for a limited period the execution of any order made in such 
proceedings; to regulate the terms and conditions as to rent and 
other matters to be applied in cases where possession of such 
dwelling-houses is retained pending the recovery of possession; 
and for purposes connected with the matters aforesaid. 


Read Second Time: 
Criminal Justice Administration (Amendment) Bill [H.C.} 
’ [10th April. 
Ministry of Housing and Local Government Provisional Order 
(Colne Valley Sewerage Board) Bill [H.C.} [9th April. 
Police Federation Bill {H.C.| [10th April. 


Read Third Time: 
Agricultural Improvement Grants Bill [H.C.| 
{10th April. 
Birmingham Corporation Bill [H.C. [10th April. 
Glamorgan County Council Bill [H.L. [7th April. 
Railway Clearing System Superannuation Fund Bill (H.L. 
(7th April. 
Small Lotteries and Gaming Act, 1956 (Amendment) 
Bill [H.C. {10th April. 
Tees Conservancy Bill [H.L.} (7th April. 


B. QUESTIONS 
INCOME TAX 


Mr. JocELYN Simon said that about 21m. persons, counting 
working wives separately, were now paying income tax. ‘That 
figure included pensioners and those with only investment 
incomes; after deducting those persons, the remaining taxpayers 
were about four-fifths of the working population. 

(10th April. 
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STATUTORY INSTRUMENTS 


Act of Sederunt (Alteration of Court of Session Fees), 1959. 
(S.I. 1959 No. 584.) 5d. 

Act of Sederunt (Rules of Court Amendment No. 2), 1959. 
(S.I. 1959 No. 585.) 5d. 

Fabrics (Misdescription) Regulations, 1959. 
5d. 

Food Standards (Ice-Cream) 
(S.I. 1959 No. 572.) 5d. 

Foreign Compensation (Egypt) (Determination and Registration 
of Claims) Order, 1959. (S.I. 1959 No. 625.) 5d. 

Foreign Service Fees Regulations, 1959. (S.I. 1959 No. 622.) 


(S.I. 1959 No. 616.) 


(Scotland) Regulations, 1959. 


5d. 
Governors’ Pensions (Maximum Amounts) Order, 1959, 
(S.I. 1959 No. 623.) 4d. 


Gretna-Stranraer-—Glasgow-Stirling Trunk Road (Cumber- 
nauld to Castlecary Diversion) Order, 1959, (S.I. 1959 No. 582.) 
5d. 

Keswick Water Order, 1959. (S.I. 1959 No. 568.) 5d. 

Labelling of Food (Amendment) (Scotland) Regulations, 1959. 
(S.I. 1959 No. 571.) 5d. 


Leicester and Nottingham Water Order, 1959. (S.I. 1959 
No. 583.) 5d. 
London-Folkestone-Dover Trunk Road (Ikillicks Corner 


Diversion, Folkestone) Order, 1959. (S.I. 1959 No. 559.) 5d. 
London-Penzance Trunk Road (Red Cross Hill, Kennford, 
Diversion) Order, 1959. (S.I. 1959 No. 612.) 5d. 
National Insurance (Unemployment and Sickness Benefit) 


Amendment Provisional Regulations, 1959. (S.I. 1959 
No. 615.) 5d. 
Newcastle and Gateshead Water Order, 1959. (S.I. 1959 


No. 589.) 11d. 

Newport-Shrewsbury Trunk Road (Pandy Diversion) Order, 
1959. (S.I. 1959 No. 613.) 5d. 

North East Lincolnshire (Habrough Pumping Station) Water 
Order, 1959. (S.I. 1959 No. 569.) 5d. 

North of Twyning-North of Lydiate Ash Trunk Road 
(Variation) Order, 1959. (S.I. 1959 No. 591.) 4d. 

North West Sussex Water Order, 1959. (S.I. 1959 No. 552.) 
1s. 1d. 
Nyasaland (Commissions of Inquiry) Order in Council, 1959. 
(S.I. 1959 No. 624.) 5d. 
Plymouth Water Order, 1959. 
Preston and District Water Board Order, 1959. 
No. 588.) 1s. 5d. 

Purchase Tax (No. 1) Order, 1959. (S.I. 1959 No. 641.) 4d. 

Draft Shipbuilding and Shiprepairing Regulations, 1959. 
Is. 5d. 

Small Farmers (Scotland) Scheme, 1959. 
7d. 

Special Constables (Pensions) (Scotland) Regulations, 1959, 
(S.I. 1959 No. 586.) 5d. 

Stopping up of Highways (County of Bedford) (No. 2) Order, 
1959. (S.I. 1959 No. 553.) 5d. 

Stopping up of Highways (City and County Borough of 
Birmingham) (No. 5) Order, 1959. (S.I. 1959 No. 606.) 5d. 

Stopping up of Highways (County Borough of Blackpool) (No. 1) 
Order, 1959. (S.I. 1959 No. 596.) 5d. 

Stopping up of Highways (County of Chester) (No. 8) Order, 1959. 
(S.I. 1959 No. 594.) 5d. 

Stopping up of Highways (County of Devon) (No. 3) Order, 1959. 
(S.1. 1959 No. 592.) 5d. 

Stopping up of Highways (City and County of the City of Exeter) 
(No. 4) Order, 1959. (S.I. 1959 No. 607.) 5d. 

Stopping up of Highways (County of Flint) (No. 2) Order, 1959. 
(S.I. 1959 No. 554.) 5d. 

Stopping up of Highways (County of Kent) (No. 5) Order, 1959. 
(S.I. 1959 No. 597.) 5d. 

Stopping up of Highways (County of Middlesex) (No. 2) Order, 
1959, (S.I. 1959 No. 597.) 5d. 

Stopping up of Highways (County of Monmouth) (No. 2) Order, 
1959, (S.I. 1959 No. 609.) 5d. 


(S.I. 1959 No. 570.) 5d. 
(S.I. 1959 


(S.I. 1959 No. 573.) 
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of Northampton) (No. 2) 
5d. 


Stopping up of Highways (County 
Order, 1959. (S.1. 1959 No. 610.) 
Stopping up of Highways (City 
Portsmouth) (No. 3) Order, 1959. 
Stopping up of Highways (County 


and County Borough of 
(S.I. 1959 No. 595.) 5d. 
of Southampton) (No. 1) 


Order, 1959. (S.I. 1959 No. 608.) 5d. 
Stopping up of Highways (County of Suffolk, East) (No. 5) 
Order, 1959. (S.I. 1959 No. 556.) 5d. 


) 


Stopping up of Highways (County of Suffolk, West) (No. 2 
Order, 1959. (S.I. 1959 No. 546.) 5d. 

Stopping up of Highways (County of Worcester) (No. 3) Order, 
1959. (S.I. 1959 No. 593.) 5d. 

Stopping up of Highways (County of York, East Riding) (No. 2) 
Order, 1959. (S.I. 1959 No. 611.) 5d. 


Sunderland and South Shields Water Order, 1959. (S.I. 1959 
No. 575.) 6d. 
Sunderland and South Shields Water (No. 2) Order, 1959. 


(S.I. 1959 No. 576.) 6d. 
York (Water Charges) Order, 1959. (S.I. 1959 No. 539.) 5d. 
SELECTED APPOINTED DAYS 
April 
Ist Adoption Act, 1958. 
Adoption (County Court) Rules, 1959. (S.I. 1959 No. 480.) 
Adoption (High Court) Rules, 1959. (S.I. 1959 No. 479.) 
Adoption (Juvenile Court) Rules, 1959. (S.I. 1959 No. 504.) 
Children Act, 1958. 
Drainage Rates Act, 1958. 
Local Government Act, 1958, ss. 9 to 14, 57, 58 
Sched. IX. 
Registration of Births, Deaths and Marriages (Special 
Provisions) Act, 1957. 
Rules of the Supreme Court (No. 1), 1959. 
No. 450.) 
Tribunals and Inquiries Act, 1958, ss. 8, 9 and 12. 
Tribunals and Inquiries (Revenue Tribunals) Order, 1959. 
(S.I. 1959 No. 452.) 


and 


(S.1. 1959 


oth Opencast Coal (Registration of Orders) Rules, 1959. (S.1 
1959 No. 481.) 
sth National Insurance (Unemployment and_ Sickness 
Benefit) Amendment Provisional Regulations, 1959. 
(S.I. 1959 No. 615.) 
Purchase Tax (No. 1) Order, 1959. (S.I. 1959 No. 641 
9th Foreign Compensation (Egypt) (Determination and 
Registration of Claims) Order, 1959. (S.1. 1959 
No. 625.) 
10th Governors’ Pensions (Maximum Amounts) Order, 1959 
(S.I. 1959 No. 623.) 
17th Adoption Agencies Regulations, 1959. (S.1. 1959 No. 639, 
27th Food Standards (Ice-Cream) Regulations, 1959. (S.] 
1959 No. 472.) . 
Labelling of Food (Amendment) Regulations, 1959 


(S.1. 1959 No. 471.) 


Obituary 
Mr. J. L. AUDEN 
Mr. John Lorimer Auden, solicitor, of Burton-upon-Trent, died 
recently, aged 62. He was admitted in 1920. 
Mr. A. S. BISHOP 


Mr. Arthur Samuel Bishop, solicitor, of Manchester, died on 
30th March. He was admitted in 1931. 


Mr. C. G. CONOLLY 


Mr. Clifford Gover Conolly, solicitor, of London, died on 


7th April, aged 81. He was admitted in 1904. 


Mr. I. DAVIDSON 


Mr. Ian Davidson, solicitor, of Liverpool, died recently, aged 41 
He was admitted in 1941. 





310 [Vol. 103) 


“* The Solicitors’ Journal ” 
Friday, April 17, 1959 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


NEGLIGENCE: SAFE SYSTEM OF WORK: 
PROTECTIVE CLOTHING 


Qualcast (Wolverhampton), Ltd. v. Haynes 


Lord Radcliffe, Lord Cohen, Lord Keith of Avonholm, Lord 
Somervell of Harrow and Lord Denning. 25th March, 1959 


Appeal from the Court of Appeal ([1958] 1 W.L.R. 225; 
102 Sor. J. 138). 


The plaintiff, an experienced moulder, was employed in the 
defendants’ foundry. While he was handling a ladle of molten 
metal, the handle slipped and the metal splashed on to his foot 
and ankle, with the result that he suffered injuries. At the time 
of the accident the plaintiff was not wearing the protective spats 
which would have saved his foot and legs from injury. The 
defendants kept a stock of spats at the foundry which could be 
had for the asking; in addition they had a stock of protective 
boots which they supplied to their workmen at cost price. The 
plaintiff knew that spats and boots were available, but he had 
not been ordered, or, indeed, advised, by the defendants to wear 
spats. This was because he was an experienced workman. 
The county court judge held that the fact that the defendants 
had made spats available was not a sufficient performance of 
their duty to take reasonable care for the safety of their workmen, 
and that the defendants were negligent and were 25 per cent. to 
blame for the accident and the plaintiff 75 per cent. The 
defendants unsuccessfully appealed upon the ground that the 
judge misdirected himself in law in holding that the defendants 
had been negligent. The plaintiff unsuccessfully cross-appealed 
against the apportionment of the damages. The defendants now 
appealed to the House of Lords. 


Lorp RADCLIFFE said that the appeal should be allowed. 
The judge treated the law as compelling him to attribute a breach 
of duty to the appellants solely because they had not urged or 
instructed the respondent to wear protective spats while engaged 
in the work of moulding. The law could not be expressed in 
any such absolute or simplified form. Though there might be 
cases where an employer did not discharge his duty of care 
towards his workmen merely by providing an article of safety 
equipment, the courts should be circumspect in filling out that 
duty with the much vaguer obligation of exhorting or instructing 
them to make regular use of what was provided. Properly to 
measure that obligation would require fuller knowledge of the 
circumstances of the factory than was here available. Particu- 
larly would that be so where, as here, there had only just come 
into force an enactment, the Iron and Steel Foundries Regula- 
tions, 1953, which, though containing a regulation expressly 
devoted to ‘‘ protective equipment,” included no reference at all 
to the provision or use of protective spats. Further, however 
much attention was concentrated in these cases on the 
inadequacy of the system of working at the place of work, 
actions of negligence were concerned with the duty of care as 
between a particular employer and a particular workman. An 
experienced man might not reasonably need the same attention 
The appeal should be allowed. 


“e 


as an inexperienced man. 
Lorp CoHEN dissented. 


The other noble and learned lords agreed in allowing the 
appeal. 


Appeal allowed. 


APPEARANCES: Ft. M. Everett, Q.C., and J. Garrard (Berry- 
mans); John Thompson, Q.C., and Irvon Sunderland (W. H. 
Thompson). 


{Reported by F. H. Cowper, Esq., Barrister-at-Law] [2 W.L.R. 510 


Court of Appeal 


AGENT INSTRUCTED TO FIND A 
PURCHASER : PAYMENT OF DEPOSIT BY 
PROSPECTIVE PURCHASER: WHETHER RECEIPT 
OF DEPOSIT WITHIN AGENT’S OSTENSIBLE 
AUTHORITY 
Ryan v. Pilkington and Another 
Hodson, Morris and Willmer, L.JJ. 4th March, 1959 
Appeal from the Mayor’s and City of London Court. 


ESTATE 


The first defendant, who was an estate agent, was instructed 
by the second defendant to find a purchaser for certain hotel 
property. The first defendant introduced the plaintiff as a 
prospective purchaser. The plaintiff entered into an agreement 
with the second defendant to purchase the property for £8,800 
“subject to contract.’ At the request of the first defendant, 
and unknown to the second defendant, the plaintiff paid to the 
first defendant two sums of £100 by way of deposit. In respect 
of the first sum the first defendant signed a receipt as “ agent 
for [the second defendant and his wife] ’’ and in respect of the 
second, which was indorsed on the same document, as “‘ agent.” 
Subsequently the second defendant refused to complete the 
sale and the plaintiff's efforts to recover the deposit from the 
first defendant were unavailing although the second defendant 
requested him to return it. In proceedings brought against the 
first and second defendants for recovery of the deposit, the trial 
judge found that it was paid to the first defendant as agent for 
the second defendant and not as a stakeholder, and judgment was 
given for the plaintiff accordingly. The second defendant 
appealed. 

Hopson, L.J., said that counsel for the second defendant 
had contended that, as a matter of law, an estate agent who 
took money on deposit took it as a stakeholder and in no other 
manner. He did not take it as an agent. The first answer to 
that was that he did take it as an agent. So far as the first defen- 
dant was concerned, that was the capacity in which he said he 
was toact. He (his lordship) could not see how it could possibly 
be said that he took it as a stakeholder. He could not take 
it as a stakeholder unless he had agreed to be a stakeholder. 
The term “‘ stakeholder ’”’ involved that a person falling into that 
capacity would act as agent for both parties and not solely as 
agent for one. Every estate agent in the course of his business 
of finding a purchaser would, it was conceded, be entitled to take 
deposits in his capacity as stakeholder. The court had been 
referred to a number of authorities where estate agents or persons 
in a like position were involved, where the terms of the arrange- 
ment by which the agent was appointed made it clear that it 
was within the scope of the agent’s authority to take a deposit. 
But there seemed to be no case where the arrangement between 
the vendor and the agent was merely an arrangement to find a 
purchaser without any provision for accepting deposits from any 
prospective purchasers. So that, so far as he understood it, 
the question of law whether the action of the agent here was 
within the scope of his authority was not directly covered by 
authority, and one had to apply first principles. Those first 
principles involved, in his (his lordship’s) judgment, that one 
looked at the matter through the eyes of the prospective pur- 
chaser who went into an estate agent’s office and was asked, in 
connection with the property which he wanted to buy, for a 
deposit. It was surely relevant to remember that ability to 
purchase was one of the qualities which one looked for in a 
purchaser. Accordingly, the requirement for the payment 
of a sum of money by way of deposit would seem to him (his 
lordship) permissible as evidence of some ability to purchase, 
some indication that the proposed purchaser was not a man of 
straw. Further, it was prima facie in the interests of the vendor 
that the proposed purchaser should give an earnest of his expressed 
intention to become owner of the property in question. In his 
judgment, looking at the matter through the eyes of a reasonable 
prospective purchaser, the act of the agent in taking a deposit 
was within the scope of the apparent authority which was given 
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to the agent by his principal. Even though there were no 
express words here beyond ‘the words ‘to find a purchaser,” 
the authority extended far enough to enable the agent to receive 
money as agent for his principal. The admission which, in the 
course of his argument, counsel for the second defendant felt 
compelled to make seemed to tend to support that conclusion, 
because if it could be inferred that it would be within the scope 
of the authority of the agent to accept money as stakeholder, 
that was to say, that as agent for both he was in a position to 
take money, he (his lordship) could not see why in principle 
it should be outside the scope of that same authority to take 
money as agent for his vendor alone, even though nothing had 
been said by his principal about taking money at all. He rested 
his judgment on the view that the first defendant acted as he 
did within the scope of his authority, because by taking these 
deposits he was promoting the purchase which it was his function 
as agent to bring about. Accordingly, the appeal would be 
dismissed. 


Morris and WILLMER, L.JJ., delivered concurring judgments. 
Appeal dismissed. 


APPEARANCES: A. G. de Montmorency (J. Tickle & Co.) ; 
R. N. Bibby-Trevor (E. E. Pugh & Co.). 


[Reported by J. A Grirritus, Esq., Barrister-at-Law] {1 W.L.R. 403 


ARBITRATION COSTS: NO DUTY ON ARBITRATOR 
TO GIVE REASONS FOR UNUSUAL AWARD OF COSTS 


Perry v. Stopher 
Hodson, Morris and Willmer, L.J J. 
Appeal from Croydon County Court. 


9th March, 1959 


A builder claimed £54, the balance of his account for work 
done for the defendant. The defendant disputed the claim 
under sixteen heads. The dispute was referred, under s. 89 of 
the County Courts Act, 1934, to an arbitrator, who gave his 
findings ina writtenaward. He dismissed seven of the defendant’s 
points of dispute, considered two together, and on the remaining 
points found on six in favour of the defendant and on two in 
favour of the plaintiff. He awarded the plaintiff £11 14s. 2d. 
on his claim for £54; and he awarded the defendant costs on 
scale 3. The plaintiff applied under the proviso to s. 89 (3) to 
have the award as to costs set aside on the ground that the 
arbitrator had not exercised his discretion as to costs, judicially 
in awarding them against the successful party in the absence of 
some reason connected with the case. The county court judge 
dismissed the application. The plaintiff appealed. 

Hopson, L.J., said that the submission for the plaintiff was the 
novel one that, the order for costs being an unusual one, in the 
sense that having partly succeeded the plaintiff was ordered to 
pay the defendant’s costs, the arbitrator should have stated a 
reason for so finding. Reliance was placed on a dictum of Lord 
Goddard, C.J., in Lewis v. Haverfordwest Rural District Council 
[1953] 1 W.L.R. 1486 that ‘an arbitrator must not act capri- 
ciously and must, if he is going to exercise his discretion, show 
a reason connected with the case and one which the court can 
see is a proper reason.’ But in that case a reason had been 
stated; and his lordship was satisfied that Lord Goddard had 
not intended to go outside the context of the particular case 
which he was considering. There was no authority indicating 
that a tribunal was required, before exercising its discretion in 
a particular way, to state its reasons for so doing, even when it 
made an unusual or apparently unusual order as to costs. 
Moreover, it was clear on the face of this award that the 
plaintiff's claim was very much exaggerated and that he had 
failed on important issues. It was thus not a case in which it 
could be said that on the face of the award there was no material 
for an exercise of discretion in the way in which the arbitrator 
exercised it. The appeal should be dismissed. 

Morris, L.J., concurring, said that on the authorities the 
proposition that the arbitrator was obliged to set out the reasons 
which had guided him in making the order as to costs had not 
been made out. Moreover, it would appear from the face of 
this award that there might be grounds for thinking that the 
defendant could be regarded as the successful party. 

Witimer, L.J., also concurring, said that in Lewis’ case 
Lord Goddard could not have intended to lay down any rule of 
universal application. If he did so intend, he would have been 
flying in the face of what had been said by the House of Lords 
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in Donald Campbell & Co., Ltd. v. 
Appeal dismissed. 
APPEARANCES: fF. dA. R. Stroyan (W. 
M. R. Hoare (A. Rawlence, Croydon). 
[Reported by Miss M.M Huxt, Barrister-at-Law] 


Pollak [1927] A.C. 733. 
Timothy Donovan) : 
[1 W.L.R. 415 


ARBITRATION : APPLICATION TO ENFORCE 
DANISH AWARD: WHETHER “ FINAL” 


Union Nationale Des Co-operatives Agricoles De 
Cereales v. Robert Catterall & Co., Ltd. 

Lord Evershed, M.R., and Pearce, L.J. 13th March, 1959 

Appeal from Hinchcliffe, J. 

By an agreement in French made in Paris, dated 31st August, 

1956, the appellants agreed to sell to the respondents a quantity 
of wheat seed. The agreement contained an arbitration clause, 
the English translation of which was: “ All differences arising 
out of the present contract will be judged by the arbitration 
chamber of Copenhagen, which will settle without appeal with 
the powers of an amicable arbitrator.’’ Differences having arisen 
between the parties, they were referred pursuant to the arbitration 
clause to the Copenhagen chamber of arbitration. Under the 
rules regulating the procedure of the arbitration chamber, awards 
are made by a committee of the chamber. LKegulation 14 of the 
rules provides that: ‘‘ awards made by the committee . 
shall be final. An award can only be appealed against to the 
appeal court attached to the committee . If the presidency 
decides that the appeal cannot be made . the award made 
by the judgment and arbitration committee shall be final . 
By an order of 6th October, 1958, the committee awarded to 
the respondents the sum of £183,000. The presidency of the 
arbitration committee on 25th November, 1958, refused the 
appellants’ application for leave to appeal and notified them that 
the award of 6th October, 1958, was final. The award could not 
be enforced in Denmark without an order of a Danish court. - 
The respondents, by summons under ss. 36 and 26 of the 
Arbitration Act, 1950, which applies to arbitration awards made 
in Denmark, applied for leave to enforce that award. The 
appellants claimed that the award was a foreign award and had 
not become final in the country in which it was made. 
Hinchcliffe, J., affirming the decision of Master Clayton, gave 
leave to the respondents to enforce the award in the same manner 
as a judgment or order. The appellants appealed. 

Lorp EverRSHED, M.R., said that, in his judgment, the 
appellants had failed to establish that this award had not been 
made in conformity with the law governing the arbitration 
procedure, namely, Danish law. The question remained, 
however, on which the main part of the argument for the 
appellants had been directed, was this award “ final’’? His 
lordship examined the evidence as to Danish law and said that, 
in his view, the Danish award was a final award in Denmark, 
the country where it was made. It followed, in his judgment, 
that it satisfied the conditions of s. 37 (1) (@ and (d) of the 
Arbitration Act, 1950, and the fact that the award was not 
directly enforceable in Denmark until a judgment of the Danish 
courts had been obtained did not prevent the award being a final 
award within s. 37 (1) (d), and that being so, the conditions in 
other respects being satisfied, s. 36 (1) applied to it and it was 
enforceable in the same way as an English award. He would, 
therefore, dismiss the appeal. 

PeaRcE, L.J., delivered a 
dismissed. Leave to appeal. 

APPEARANCES: Helenus 
Grieve (Rowe & Maw). 

{Reported by J. A. Grirritus, Esq., Barrister-at-Law] 


concurring judgment. Appeal 


Milmo (P. R. Kimber); W. P. 


{2 W.L.R. 532 


ESTATE DUTY: WILL: ANNUITY PAYABLE TO 
SUCH OF THREE PERSONS AS SHOULD BE LIVING: 
DEATH OF ONE ANNUITANT 
In re Tapp 
Gonville and Caius College, Cambridge v. Inland Revenue 

Commissioners 
Jenkins, Romer and Ormerod, L.JJ. 16th March, 1959 
Appeal from Danckwerts, J. 
A testator, who died in 1936, by cl. 9 of his will directed his 
trustees to pay out of the income of the trust fund representing 
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his residuary estate after the death of his wife (who predeceased 
him) the sum of £3,000 per annum to “‘ my sister, 4, my nephew, 
T, and my niece, F, or such one or more of them as shall for the 
time being be living, and if more than one of them shall be living, 
to be received by them in equal shares.’’ The sister died in 
1937 and her third share of the annuity accrued to the testator’s 
nephew and niece. The nephew died in 1956 and the Estate 
Duty Office claimed duty on his death under ss. 2 (1) (b) and 
7 (7) (b) of the Finance Act, 1894, on the “ slice ’’ of the capital 
of the trust fund producing the £1,500 a year, being the half 
share of the annuity which had been payable to the deceased 
nephew. The trustees of the will contended that estate duty 
was payable under s. 1 upon the actuarial value for the life of 
the niece of the £1,500 a year which accrued to her. Danckwerts, J., 
upheld the trustees’ contention. The Crown appealed. Cur. adv. 
vult. 


Jenkins, L.J., delivering the judgment of the court, said that 
the trustees, relying upon In ve Cassel [1927] 2 Ch. 275 and 
In ve Duke of Norfolk {1950} Ch. 467, contended that the trust 
declared by cl. 9 of the will created one single and continuing 
annuity payable out of the income of the trust fund during the 
period until after the death of the last survivor of the three named 
beneficiaries, and that, on the death of the deceased, there was a 
passing, within the meaning of s. 1 of the Act, of the share 
(namely, one half) of that continuing annuity to which he was 
entitled at his death from his beneficial enjoyment to that of 
the niece. If that view was right, then it was common ground 
that the estate duty payable on the death of the deceased should 
be charged under s. 1 on the principal value of the property so 
passing, that was to say, the principal value actuarially ascer- 
tained as at the death of the deceased of an annuity of £1,500 
per annum for the life of the niece, as the last survivor of the 
three named beneficiaries. The Crown, on the other hand, 
relying on Payton v. Inland Revenue Commissioners [1951] 
Ch. 1081 and In re Weigall’s Will Trusts [1956] Ch. 424, 
contended that there was in this case no passing of property 
on the death of the deceased within the meaning of s. 1. They 
made this submission on the ground that, having regard to the 
terms of this particular trust, the annuity was not fui estate duty 
purposes property at all, but a mere chose in action or collection 
or series of choses in action which could have no existence as 
property apart from the beneficial interests therein. Counsel 
for the Crown had invited the court to distinguish In ve Duke of 
Norfolk, supra, but in their lordships’ opinion there was no 
material ground of distinction between the annuity in that case 
and the annuity in the present case. In their lordships’ 
judgment, In ve Payton, supra, was a wholly different case from 
In ve Duke of Norfolk, supra, and In ve Weigall, supra, in which 
Harman, J., followed In re Payton, supra, was wrongly decided. 
On the true construction of the will the annuity given by cl. 9 was 
a continuing annuity of £3,000, and, in the present case, on the 
death of the deceased the annuity did not cease but continued to be 
payable with the difference that the half share, which had been 
payable to the deceased during his life, became payable to the niece 
as the last survivor of the three named beneficiaries. Further, 
accepting, as the court must, the principle laid down in Eavrl 
Cowley v. Inland Revenue Commissioners [1899] A.C. 198, with 
regard to the respective functions of ss. 1 and 2 of the Finance 
Act, 1894, a continuing annuity payable under a trust out of the 
income of a fund to two or more persons in succession, or to 
several persons, and the survivors or survivor of them, constituted 
property capable of passing on the death of each successive 
taker, other than the last, and thus the annuity given by cl. 9 
passed within the meaning of s. 1, and, accordingly, duty was 
payable on the actuarial value at the death of the deceased of an 
annuity payable during the residue of the life of the surviving 
annuitant. For these reasons the court was of opinion that the 
appeal failed and should be dismissed. Appeal dismissed. Leave 
to appeal. 


APPEARANCES: Siy Lynn Ungoed-Thomas, QC., and E. 
Blanshard Stamp (Solicitor of Inland Revenue) ; John Pennycuick, 
Q.C., and R. Cozens-Hardy Horne (Charles Russell & Co.). 


[2 W.L.R. 541 


(Reported by J. A. Grirritus, Esq., Barrister-at-Law] 


“* The Solicitors’ Journal” 
Friday, April 17, 1959 


LANDLORD AND TENANT: POSSESSION 
APPLICATION : MEANING OF ‘“ PREMISES ” 
M. & J. S. Properties, Ltd. v. White 
Hodson, Sellers and Willmer, L.JJ. 18th March, 1959 

Appeal from Willesden County Court. 

The Rent Act, 1957, by s. 11 (2), provides: “‘ The Rent Acts 
shall not apply to a tenancy created by a lease or agreement 
coming into operation at or after the commencement of this Act, 
and the tenant shall not by virtue of those Acts be entitled to 


of such a tenancy: Provided that this subsection shall not apply 
where the person to whom the tenancy is granted was immediately 
before the granting the tenant under a controlled tenancy and 
the premises comprised in one of the tenancies are the same as, 
or consist of or include part of, the premises comprised in the other,” 
A tenant of a ground floor flat controlled under the Rent 
Restriction Acts, 1920-39, enjoyed the right to use the garden 
of the house in common with the tenant of the first floor flat. 
On 13th July, 1957, seven days after the coming into force of 
the Rent Act, 1957, the first floor flat became vacant, and the 
ground floor tenant took over the first floor tenancy by a verbal 
agreement with the landlords’ predecessors at 25s. a week, using 
the garden in the same manner as the previous first floor tenant. 
On 23rd January, 1958, the landlords served on her notice to 
quit expiring on 22nd February, 1958. Later they asked for an 
order for possession claiming that as the new tenancy had been 
created by an agreement coming into operation after the com- 
mencement of the Act of 1957 [6th July, 1957}, the tenancy 
had become decontrolled and that, accordingly, they were 
entitled to possession. The tenant by her defence claimed that 
she had immediately before 6th July, 1957, been a tenant under 
a controlled tenancy of the ground floor, comprising, inter alia, 
the use of the garden, and that, as the premises comprised in 
the new tenancy also included the use of the garden, she was 
within the protection afforded by the proviso to s. 11 (2) of the 
Act of 1957. The county court judge held that the tenancy 
was protected. The landlords appealed. : 

Hopson, L.J., said that the question was whether, on the 
true construction of the Act, the word “ premises ’”’ was apt to 
include the right to use the garden. Having regard to the Act, 
which was a decontrolling Act, and part of a series of Acts 
passed to protect tenants and their tenancies, it was easy to see 
the mischief against which the proviso to s. 11 (2) was intended 
to provide, namely, a landlord who might persuade a tenant to 
enter into an agreement for tenancy of substantially the same 
premises as the tenant had occupied before. It seemed to his 
lordship quite plain that it was directed to premises capable of 
physical occupation, and not to an incorporeal right or easement 
which might be added to the tenancy. The position here was 
that the tenant of the ground floor flat had had a right to use 
the garden which was in the nature of a licence, and accordingly 
the proviso did not apply, because the right to use the garden was 
not “‘ part of the pfemises ” on the true construction of this Act 
of Parliament. To hold otherwise might lead to absurd results, 
because where a building was split up into parts commonly 
called flats, it was common enough for the occupants of the 
different parts to have rights of access, rights of communication, 
rights to deposit dustbins, rights to use telephones, and matters 
of that kind, which were on their face not to be supposed to be 
the subject-matter of the proviso. The appeal should be allowed 
on that ground. 

SELLERS, L.J., concurring, said that the tenant in the present 
occupation of the upstairs flat was enjoying no more and no 
less than the previous occupier of the flat and in no way had 
she in any real sense continued anything which was part of her 
previous tenancy. 

WiLiM_ER, L.J., also concurring, said that if such incorporeal 
rights were to be included in the word “ premises’’ for the 
purposes of s. 11, there would be few cases where a tenant moving 
from one flat to another flat in the same building would not be 
able to invoke some incorporeal right which would bring him 
or her within the proviso. It was for that reason that, in order 
to make sense of the proviso, one must construe the word 
““ premises ”’ in its physical sense, as referring to physical premises 
capable of physical occupation. 

APPEARANCES: Samuel W. Magnus (A. A. Seller & Co); Edward 
Grayson (Scott, Winter & Co.). 


{Reported by Miss M. M. Hix, Barrister-at-Law] [2 W.L.R. 525 
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Probate, Divorce and Admiralty Division 


NULLITY: APPROBATION: MUTUAL AGREEMENT 
FOR MARRIAGE WITHOUT SEXUAL INTERCOURSE 
Scott v. Scott (otherwise Fone) 

Sachs, J. 24th November, 1958 

Defended nullity suit. 

A husband and wife, both aged about forty years, entered 
into a marriage as the result of a clear understanding that the 
wife did not desire sexual intercourse and that, if the husband 
was unable to persuade her to change her mind, the marriage 
would continue on that basis. During a period of some four years 
the husband was, despite the absence of sexual intercourse, content 
with the marriage and made it apparent to the wife that this was 
so. He subsequently formed an association with another 
woman whom he desired to marry and filed a petition seeking a 
decree of nullity on the ground of the wife’s incapacity or wilful 
refusal to consummate the marriage. The wife by her answer 
alleged that the husband had approbated the marriage and sought 
a decree of divorce on the ground of his admitted adultery. At 
the hearing of the nullity suit it was common ground that the 
matriage had not been consummated. 


SACHS, J., referred to the fact of the pre-marital agreement 
and said that at the time of the agreement the husband was 
known to be capable of sexual intercourse, and it certainly 
was not known that the wife was incapable. In those circum- 
stances, any such agreement would be one striking fundamentally 
at the basis of marriage itself, and would undoubtedly be void as 
between the parties (cf. Brodie v. Brodie [1917] P. 271). Equally 
clearly, it cé4ifd impose no fetter on the court in granting a decree 
of nullity if tne facts so warranted. On the facts of the case arose 
the clear-cut question whether the acceptance of the marriage 
over a period of some four years constituted a bar to the peti- 
tioner’s claim. His lordship referred to G. v. M. (1885), 10 
App. Cas. 171; Clifford v. Clifford [1948] P. 187; W. v. W. 
(1952) P. 152; Tindall v. Tindall [1953} P. 63; Slater v. Slater 
(1953) P. 235. From those authorities it appeared that (1) the 
remedy sought was a personal one as between husband and wife, 
and it was to the conduct as between these two that the court 
should look ; (2) it was the overt words and acts of the husband 
that should be looked at and these should be judged by their 
own nature and declared intention, without regard to concealed 
thoughts ; (3) the mere fact that a long time had elapsed between 
the date of the marriage and the date proceedings were commenced 
did not of itself constitute a bar; (4) the mere fact that each 
party continued to share, whilst under the same matrimonial 
roof, the normal mutual domestic services derivable from a 
joint establishment, did not of itself constitute a bar; (5) the 
mere receipt of financial benefits did not of itself constitute a 
bar; (6) if the present facts did constitute a bar, it was a dis- 
cretionary and not an absolute bar. As regards both the third 
and fourth points, in each case cited where it was held that the 
petitioner was not barred, there either was evidence of continuing 
complaints or separation or, alternatively, there was no apparent 
argument that the absence of sexual intercourse had been the 
subject of affirmative acceptance or contented acquiescence on 
the part of the petitioner. His lordship then rejected the plea 
that the husband was not sufficiently aware that the remedy of a 
decree of nullity was available to him, holding that, in any event, 
his complete failure to make any inquiry for so long a period was 
the converse to that impatience and reasonable activity referred 
toin M. v. C. (1872), 2 P.D. 414. In the result, accordingly, 
although no specific change in the wife’s position had been 
shown to result from the husband’s contented acceptance 
as from 1952 of the marriage without sexual intercourse, there 
seemed to be authority for holding that his conduct constituted 
a bar within the rule as laid down by Lord Watson in G. v. M. 
(supra). In so concluding he was not overlooking the fact that 
there were, in the authorities cited, a number of statements 
which could be construed as requiring some specific detriment 
to the wife to be proved before the bar could come into existence. 
Those passages, however, occurred in judgments concerned with 
facts different from those of the present case and were not intended 
to narrow down the breadth of the rule as stated. Accordingly, 
in G. v. M. (supra) it would be surprising if the law permitted a 
man who had accepted the marriage for a considerable time 
nevertheless to turn round at any moment at his whim and 
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then as of absolute right claim a decree that the marriage never 
existed, and the husband’s conduct during the marriage must be 
held to constitute a bar to his proceedings for a decree of nullity. 
The next question was whether the bar should be applied. On 
that the whole history of the marriage and the ages and other 
circumstances of the parties could be taken into account. On 
the facts of the present case the court’s discretion should not 
be exercised in favour of a man of the petitioner’s age, who 
incidentally had stated that he did not desire to found a family. 
It followed that the husband was barred from obtaining the 
decree as sought and the prayer of the petition must be rejected. 

APPEARANCES : Dimitry Tolstoy (W. G. Street & Co.); Jack 
Sarch (Saunders, Son & de Wolfe). 


{Reported by Miss ELaine Jones, Barrister-at-Law] [2 W.L.R. 497 


NULLITY: DECREE ON GROUND OF PETITIONER’S 
OWN INCAPACITY: MARRIAGE ON BASIS’ OF 
COMPANIONSHIP 


Morgan v. Morgan (otherwise Ransom) 


Mr. Commissioner Latey, Q.C. 6th February, 1959 


Undefended nullity suit. 

The parties went through a ceremony of marriage in pursuance 
of an agreement that they should live together on a basis of 
companionship only, the husband being, at that date, seventy-two, 
and the wife fifty-nine years of age. They never lived together 
owing to the conduct of the wife, who left the neighbourhood 
the day after the marriage and never returned, nor were sexual 
relations ever attempted between them. The husband sub- 
sequently obtained medical advice to the effect that he was 
impotent at the time of the ceremony of marriage, a matter of 
which he was unaware at that date. He thereupon filed a 
petition seeking a declaration of nullity on the ground of his 
own incapacity. During the course of the hearing his evidence 
was that, in spite of the agreement, he had hopes that sexual 
intercourse might take place after the marriage. The matter 
was adjourned for argument by the Queen’s Proctor. 

Mr. CoMMISSIONER LaTeEy, Q.C., said that in the ordinary 
case, holding, as he did, that the husband was incurably impotent 
at the time of the ceremony, he would be entitled on the authority 
of Harthan v. Harthan [1949) P. 115, to a decree. The pith of 
the present case was, however, the pre-marital companionship 
agreement. In the ordinary case of a younger couple the 
agreement itself would be void as against public policy as held 
in Brodie v. Brodie {1917} P. 271, and it would not avoid the 
marriage. Many elderly and aged people inter-married on the 
basis, implied or agreed upon, that they came together merely 
for companionship and without any thought of sexual relations 
In some such cases, owing to advanced age or physical infirmity 
one or other of the spouses might be able to prove after the 
marriage his or her impotence, without having had any thought 
of it when the marriage was arranged or solemnised, and without 
putting it to the test afterwards. Supposing one of these elderly 
or aged spouses in that condition found that he*or she was not 
happy in this union, would it be just or right to allow him or 
her to plead impotence for the purpose of getting rid of the 
marriage ? Having regard to their agreement, he (his lordship) 
should say that was an act, though pre-marital, which would 
bar the remedy. He had had the advantage of perusing, the 
judgment of Sachs, J., in Scolt v. Scott (above). From the 
cases there cited, including pre-eminently G. v. M., Sachs, J., 
extracted several principles, one of which was particularly 
relevant to the present case, which was, that it was the overt 
words and acts of the husband that should be looked at, and 
these should be judged by their own nature and declared intention, 
without regard to concealed thoughts. Following the same line, 
he would not accept the husband’s somewhat vague mention 
of his mental reservation as to perhaps having sexual intercourse 
in the future as reliable. Mental reservations could not in 
English law invalidate a marriage duly celebrated. Sachs, ]., 
held that on the authorities he was left with a discretion to 
refuse the relief sought, and following G. v. M., supra, he did 
so. He felt that in the present case he must do the same. The 
marriage was valid notwithstanding the pre-marital agreement. 
The husband’s incapacity was not a factor in the marriage at all, 
and it would be contrary to justice and public policy to allow 
the husband successfully to plead his own impotence, having 
regard to the companionship agreement. His remedy would 
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seem to rest in divorce for desertion in due course. The petition 
must, therefore, be dismissed. 

APPEARANCES: Graham Dow (Girling, Wilson 
Margate); James Comyn (The Queen’s Proctor). 


(Reported by Miss Evatne Jones, Barrister-at-Law] 


& Harvie, 


[2 W.L.R. 487 


Court of Criminal Appeal 
INDECENT ASSAULT: EVIDENCE OF CHILDREN: 
SUCCESSION OF INCIDENTS 

R. v. Chandor 
Lord Parker, C.J., Cassels and Barry, JJ. 
Appeal against conviction. 


2nd December, 1958 


A schoolmaster was convicted of five offences of indecent 
assault against three of his pupils, the offences being alleged to 
have taken place over a period of two years. The defence was 
a complete denial that the alleged incidents had ever occurred. 
There was no corroboration, and the recorder directed the jury 
that evidence of a succession of incidents might help them to 
determine the truth of the matter, provided that they were 
satisfied that there was no collaboration between the children 
to put up a false story, and that in considering the evidence of 
one boy (as to assaults on him) they were entitled to take into 
account the evidence of the others as to incidents in which they 
had been involved. Later in the summing-up he said that where 
the defence amounted to innocent association the evidence of 
one boy as to an assault on him could be supported by that of 
another. The accused appealed against conviction on the ground 
of misdirection. 

Lorp PARKER, C.J., said that the passages in the summing-up 
were based on a passage in the judgment in RF. v. Campbell 
[1956] 2 O.B. 432; [1956] 3 W.L.R. 219; 40 Cr. App. R. 95. 
That case dealt only with corroboration, but at the end of the 
judgment Lord Goddard, C.J., giving guidance to courts who had 


NOTES AND 


Honours and Appointments 


Sir ADETOKUNBO ADEMOLA, Chief Justice of the Federation of 
Nigeria, has been elected an Honorary Bencher of the Middle 
Temple. 

Mr. TRISTRAM DE LA POER BERESFORD, Q.C., 
appointed chairman of West Kent Quarter Sessions. 


has been 


Mr. J. R. CumMING-BrucE has been appointed junior counsel 
to the Treasury (Common Law) and junior counsel to the Board 
of Trade, the Board of Customs and Excise, the Ministry of 
Health, and the Ministry of Housing and Local Government in 
succession to Mr. C. R. N. Winn. 


Mrs. E-Lwyn Davies, of Llandaff, Cardiff, has been appointed 
a member of the National Parks Commission. 


Mr. Epwarp Davip GosscHALK has been appointed registrar 
of Kingston-upon-Hull, Beverley, Goole and Great Driffield 
County Courts and district registrar in the district registry of 
the High Court of Justice in Kingston-upon-Hull in succession 
to Mr. A. V. Rhodes, M.C., who has retired. 


Mr. JAMES DuDLEY BEAMISH GREEN, registrar of Hastings and 
Eastbourne County Courts and district registrar of the district 
registries of the High Court of Justice of Hastings and Eastbourne, 
has been appointed registrar of East Grinstead, Tonbridge and 
Tunbridge Wells County Court and district registrar in the district 
registry of the High Court of Justice in Tunbridge Wells in 
succession to Mr. J. H. Soady who has retired. 

Mr. Epwarp GEORGE HUBBARD, solicitor, of Friern Barnet, 
has been appointed clerk to Walton and Weybridge Urban 
District Council in succession to Mr. W. H. Harris who retires 
at the end of June. 

Mr. F. P. B. Jones has been appointed clerk and chief financial 
officer to Crickhowell Rural District Council. 
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to deal with cases of sexual assaults on children where the evidence 
of each child dealt only with the assault on himself or herself, 
said that in such cases it was right to tell a jury that because 4 
said that the accused had assaulted him, it was no corroboration 
of his evidence that B said he also had been the victim of a 
similar assault though both said it on oath. He went on to say 
‘““we think a jury may be told that a succession of these cases 
may help them to determine the truth of the matter provided 
that they are satisfied there is no collaboration between the 
children to put up a false story. And if the defence is one of 
innocent association by the accused with the children, R. y. 
Sims [1946] K.B. 531; 31 Cr. App. R. 158, subsequently approved 
on this point by the House of Lords in Harris v. Director of Public 
Prosecutions [1952] A.C. 694; 36 Cr. App. R. 39, shows that 
such evidence can be given to rebut the defence.”” Unqualified, 
the first part of that passage would appear to cover a case where 
the accused was saying that the incident in question never took 
place at all. The passage in R. v. Campbell was never intended 
to cover such a case. The authorities had never gone so far, 
Evidence that an offence was committed by an accused against 
one boy at one place could not be any evidence that he had 
committed an offence against another boy at another place. 
There were many cases in which evidence of a succession of 
incidents might properly be admissible to help to determine the 
truth of any one incident, for instance, to prove identity, intent, 
guilty knowledge or to rebut a defence of innocent association, 
but such evidence had no relevance to determine whether a 
particular incident ever occurred at all. It was unnecessary to 
deal with the passage in the summing-up regarding the defence 
of innocent association, but it was to be observed that in the 
case of a schoolmaster and his pupil there might be nothing 
suspicious in the association which called for explanation. 
Conviction quashed. 

APPEARANCES: Neil McKinnon, Q.C., and Daniel Hollis 
(Craigen, Wilders & Sorrell, Wood Green); J. L. E. McManus 
(Director of Public Prosecutions). 


{Reported by Mrs. E. M. WELLWoop, Barrister-at-Law] [2 W.L.R. 522 


NEWS 


THE SOLICITORS’ LAW STATIONERY SOCIETY, 
LIMITED 
PRELIMINARY ANNOUNCEMENT 

The Directors announce that the sales for the year 1958 were 
9 per cent. higher and that the profit for the year, after providing 
£38,880 (£42,560) for taxation, amounted to £84,426 (£58,978). 
A final dividend of 9 per cent., making 12 per cent. (9 per cent.) 
for the year, is recommended, absorbing £21,713 net (£15,525). 
The gross bonus payable to the staff amounts to £38,000 (£24,500). 
General reserve receives £17,500 (£15,000), reserve against loss on 
purchase tax £2,500 (nil) and women’s pension provision £3,500 
(£3,000). Carry forward £58,888 (£57,675). Meeting 26th May. 
Registers closed 13th to 26th May inclusive. 
15th April, 1959. 


Personal Notes 
Mr. Alan Robert Binns, solicitor, of Dewsbury, was married 
on 4th April to Miss Anne Barbara Bailey. 
Mr. C. David Geach, solicitor, of 
recently to Miss Jean Mary Wilson. 


Leicester, was married 
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